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THE YEAR AHEAD—As the adminis- 
trative Bar year gets off to a fast start, 
it is timely to review some of the planned 
activities in the major programs spon- 
sored by the Bar during the months up 
to July 1, 1975. 


ETHICS AND DISCIPLINE—The cry 
continues to go out from all corners of 
Florida, “Expedite disciplinary proceed- 
ings!” From the media, the practicing 
lawyer, the intermediate judge, and from 
our highest court, the Bar is urged to 
take drastic steps to expedite disciplinary 
proceedings. Recently, the Supreme 
Court of Florida adopted procedural 
rule changes for our disciplinary pro- 
gram which the Board of Governors 
believes will substantially aid the ex- 
pedition of disciplinary cases. Most of 
these new rules go into effect this month 
and we hope the Board’s prediction is 
correct. 


The backbone of the disciplinary pro- 
gram of The Florida Bar is the volunteer 
lawyer. He is the one who devotes his 
public service to the profession by serv- 
ing as a member of a grievance com- 
mittee, as a referee, or as Bar counsel. 
Without this volunteer the program 
would come to a standstill. These volun- 
teers are frequently the busiest lawyers 
in their respective communities. For this 
reason they justly demand administrative 
and professional help in exercising their 
assigned disciplinary responsibilities. To 
this end, staff counsel, Norman Faulkner, 
is adding an additional full-time assistant 
staff counsel in the Tallahassee office. 
An additional law student is being added 
both in Tallahassee and the Miami office 
on a part-time basis. These additional 
disciplinary personnel will aid the 
prompt disposal of disciplinary cases by 
assisting with the preparation of research 
materials, draft complaints, motions and 
other critical data required by the local 
grievance committees, Bar counsel and 
referees. 


So that grievance committees will be 
fully familiar with the new disciplinary 
rules, a conference of grievance commit- 
tee chairmen is scheduled soon in either 
Tallahassee or Tampa. We are confident 
that these efforts will result in a stronger 
and more expeditious disciplinary pro- 
gram for The Florida Bar in the year 


ahead. 


PUBLIC AFFAIRS—Although in the 
background for several years, a major 
program in the area of “law education 
for youth” will become a reality this 
year. Already the committee charged 
with the responsibility of this program, 
chaired by Robert Josefsberg of Miami, 
has met and made preliminary plans. 
Limited funds in this year’s budget: have 
been approved for the program and it 
is anticipated that outside additional 
funding and support will soon be forth- 
coming. The ultimate goal in this pro- 
gram is to acquaint the youth of Florida 
in all of the elementary and high school 
grades with the importance to our free 
society of our laws and our system of 
justice. So far we have had encouraging 
responses for support from the Depart- 
ment of Education and local school 
districts. You will be hearing much more 
about this exciting program so critically 
needed at a time when statistics show 
that half of the crimes committed in the 
United States are perpetrated by our 
voung people. 


The opportunity to effect closer liaison 
with local bar associations is also preseni 
this year. Toward this goal, President 
Urban is considering a “Florida Bar Car- 
avan” where officers and staff personnel 
of The Florida Bar visit with officers of 
local bar associations in their respective 
communities. Greater frequency of oral 
and written reports from members of 
the Board of Governors to their constitu- 
ents is likewise being urged. The public 
affairs staff hopes that local bar associa- 
tions that are experiencing public rela- 
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tions problems will call upon the head- 
quarters staff to assist them in remedying 
these problems as soon as they occur. 

The lawyer referral service, lawyer 
placement and travel programs will con- 
tinue under the supervision of Bob Foss, 
director of public affairs. He also will 
supervise a Mediterranean cruise that 
has been approved by the Board of Gov- 
ernors for late August 1975. Because of 
the popular support of international pro- 
grams by the membership, it is antici- 
pated that a second international trip 
will be approved by the Board of Gov- 
ernors for early 1975. 


PUBLICATIONS—An accelerated pro- 
gram of information about activities 
within The Florida Bar is being im- 
plemented through publication of the 
new “Florida Bar News.” High praise 
was received from lawyers and judges 
throughout Florida following the distri- 
bution of the first edition of this news- 
paper. As an added service in_ this 
publication, a special column will soon 
appear reporting recent appellate deci- 
sions and, as a service to the member- 
ship, offering copies of these opinions in 
full on request at a minimal cost. 

Current legislative reports will be 
carried in this same publication in an 
effort to offset the constant dilemma of 
the practicing Bar in securing up-to-date 
statutory revision of recently enacted 
laws. 

The Florida Bar Journal will continue 
on its present schedule and a directory 
will be published in September 1974 with 
a complete membership listing and other 
pertinent information of value to the 
practicing lawyer and judge. 


CONTINUING LEGAL EDUCATION— 
Expansion of the continuing legal educa- 
tion program is underway. On the draw- 
ing boards for the months ahead are 
seven, rather than the usual four, an- 
nual courses. The CLE department is 


also awaiting the decision of the Board 
of Governors regarding specialization. 
Should The Florida Bar specialization 
plan be adopted, the continuing legal 
education staff will be ready to go for- 
ward with specialized courses to assist 
the specialist in maintaining his pro- 
ficiency in his selected field of law. Im- 
proving the quality of lecture programs 
and written materials occupies a high 
priority. 


SECTIONS AND COMMITTEES— 
Space does not permit discussion of the 
blue print of activities concerning the 
more than 13,000 lawyers involved in 
section activity and the almost 1,400 
lawyers serving as members on the 62 
standing committees of The Florida Bar. 
A critical area continues to be the 
delivery of legal services. The Bar is 
receiving with greater frequency ap- 
plications from various members for ap- 
proval of either a group legal service 
plan or a prepaid legal service plan. This 
month in Honolulu, the House of Dele- 
gates of the American Bar Association 
will give further consideration to the 
ramifications of group legal services and 
the “open panel” concept where all mem- 
bers of the Bar within a specific geo- 
graphic area may participate in the plan. 
All sections and committees got off to 
a good start with the “chairmen’s meet- 
ing” held July 19 at Tampa. Besides 
learning about basic section and com- 
mitee activity, the various section and 
committee chairmen had an opportunity 
to informally discuss and coordinate 
their respective programs for this ad- 
ministrative Bar year. 


UNAUTHORIZED PRACTICE OF 
LAW—With a full-time staff counsel in 
charge of the unauthorized practice of 
law program, greater activity is antici- 
pated by the various local UPL com- 


mittees this year than in the past. As- 
(Continued on page 599) 
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YOUR OWN IN-OFFICE 
MORTGAGE CLOSING 
MINI-COMPUTER 


1. Typist types everything 
about the loan once on a 
Worksheet. As she types, the 
data is stored in the mini- 
computer's memory. 


2. One-by-one, typist in- 
serts all closing docu- 
ments into mini-computer 
(Closing Statement, Reg. Z, 
Deed to Secure Debt, Note, 


Affidavits, EDP form, all 
others). 
3. Each form is printed 


automatically — perfectly — 
completely. Never a typing 
error. Mini-computer is pro- 
grammed for your forms. 


4. All calculations like APR, 
payment dates, tax escrows, 
discounts and fees are done 
automatically. 


5. She typed one form by 
hand ...and_ prepared 
the rest automatically! 


6. Law firms, S & L's 
throughout the country 
are using this system to 
prepare all closing docu- 
ments accurately in less 
than 30 minutes. 


For more details, contact 


NIXDORF COMPUTER 
INC. 


1550 N.E. Miami Garden 
Drive, Suite 406 


North Miami Beach, 
Florida 33162 


Phone: (305) 921-7830 


Campaigning of Judges 

Two years ago I volunteered to 
assist a justice of our Supreme Court 
in his statewide campaign. I had 
known him as a student at the Uni- 
versity of Florida and knew he was 
intelligent, industrious and honest. I 
explained I was a poor money raiser 
but that I might be able to help in 
other respects. He apparently believes 
that I did. 

After the election I asked him if 
he had to go into debt to make the 
race. He replied, “I sure did, Angus.” 
I never did check on the amount or 
the source of his contributions, but I 
knew how much it takes to make the 
simplest kind of statewide campaign 
where there is active opposition, as 
in his case. Consequently I went to 
see a friend of the other candidate 
and suggested we make a joint state- 
wide appeal for funds to pay off the 
debts—or some of the debts—of both 
candidates, splitting the contributions. 
At the time he was unable to assist 
me, so I made the suggestion to an 
official of The Florida Bar. He replied 
that The Florida Bar had its own plan 
under consideration. 

Two years later, The Florida Bar 
plan has still not been announced and 
judges all over the state are faced with 
the problem of selling their soul or 
mortgaging their property to pay for 
re-election campaigns, It is time some- 
thing is done about this situation and 
I wish to make a proposal to mem- 
bers of The Florida Bar and their 
friends. 

A corporation could be formed for 
the education of the voters and I 
believe it might well qualify as a non- 
profit organization. Funds could be 


solicited from many sources not now 
making contributions of a_ political 
nature, Practicing attorneys would be 
saved the embarrassment of choosing 
publicly between two friends in com- 
petition for a judicial post, and even 
judges could contribute. The funds of 
course would have to be distributed 
and used judicially, and should be 
restricted to candidates recommended 
by judicial commissions composed of 
attorneys and lay members, as pres- 
ently constituted. 

The organization should be a quasi- 
public corporation, with members of 
the governing body appointed by 
appropriate public officials. Florida 
might well pioneer in this field, begin- 
ning with the judiciary. If the plan 
works well, it might very well be 
extended to other political positions. 

The Bar itself may not feel it 
should take the leadership in pro- 
posing such a plan, in which case I 
will be glad to contribute some time 
and effort in interesting other groups 
in developing and promoting a plan 
of this nature, provided the Bar will 
officially approve and agree to assist, 
and the response to this letter is fav- 
orable. 

Ancus Larrp 


Tallahassee 


Editor’s Note: The Florida Bar pro- 
posed to the 1974 Florida Legislature 
a merit retention amendment to the 
Florida Constitution, Article V. It was 
defeated in the Senate Rules Com- 
mittee by a vote of 5-12. If adopted, 
it would have given legislature author- 
ity to eliminate political campaigns 
and fund raising by judicial candi- 
dates. 
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The Availability of Legal Services 


PRESIDENT PAGE 


“The need of members of the 
public for legal services is met only 
if they recognize their legal prob- 
lems, appreciate the importance of 
seeking assistance, and are able to 
obtain the services of acceptable 
legal counsel. Hence, important 
functions of the legal profession 
are to educate laymen to recognize 
their legal problems, to facilitate 
the process of intelligent selection 
of lawyers, and to assist in making 
legal services fully available.” Ethi- 
cal Consideration 2-1. 

Our profession has no higher 
duty than to see that adequate 
legal services are effectively avail- 
able to all people. Despite the 
traditional view that lawyers were 
able and willing to provide legal 
representation to all in need of it, 
it came to be acknowledged in the 
1960’s that the indigent had not 
had adequate legal representation. 
More recently, it has been ac- 
knowledged that legal services may 
not be effectively available to 
eg of moderate means, that 
arge groups of our population 
with so-called middle incomes—too 
high to be eligible for legal aid 
but inadequate to pay reasonable 
fees to attorneys in traditional pri- 
vate practice practicing in tradi- 
tional ways. 

It is undoubtedly true that bet- 
ter legal services are today avail- 
able to more people than ever be- 
fore. This is as it should be, but 
it is not enough. A person with a 
legal problem must become a 
client of a lawyer before he can 
receive legal services, and he must 
be able to pay for those services 
or there must be someone else to 
pay for them on his behalf. 

There is in Ethical Consideration 
2-1 enough of a challenge, not only 
for this administration, but for 
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many to come. We have begun to 
meet the challenge. Projects in- 
stituted by my predecessors are 
continuing and new programs are 
under way. 

Two years ago, The Florida Bar 
created Florida Legal Services, 
Inc., to give direction to the many 
facets of the rendering of legal 
services to the poor. It will be in a 
position shortly, in conjunction 
with our Legal Aid and Indigent 
Defendant Committee, to render 
technical assistance to local bar 
associations which will wish to es- 
tablish or expand legal aid pro- 
grams under the law enacted by 
the 1974 session of the Florida 
Legislature authorizing an addi- 
tional filing fee to be charged and 
used for the funding of legal aid 
programs. Utilization of this new 
law will enable every county in 
Florida to have a viable legal aid 
program. Additional information 
on this subject is being furnished 
by my office to each local bar as- 
sociation. 


The Florida Bar early sought 
amendment of the Integration Rule 
to permit the establishment in 
Florida of group legal service 
plans. Now we are studying pos- 
sible amendments to the Integra- 
tion Rule and the Code of Pro- 
fessional Responsibility that may 
be necessary to authorize prepaid 
legal service plans. At the mid- 
year meeting of the American Bar 
Association in Houston earlier this 
year, the House of Delegates ap- 
proved certain amendments to the 
Code of Professional Responsibility 
which would permit both open and 
closed panels but which are more 
restrictive as to closed panels. Al- 
though you will be reading this 
page after the annual meeting of 
the American Bar Association in 


Honolulu, it is being written be- 
fore I leave for that meeting. I am 
informed that the House of Dele- 
gates will be asked to reconsider 
its earlier action taken in Houston. 
In any event, following the Hono- 
lulu meeting, I shall ask our ap- 

ropriate committees to make a 
ull study of the matter and recom- 
mend such changes to the Code of 
Professional Responsibility as ap- 
pear to be appropriate for the 
proper regulation of prepaid plans 
in Florida. 

A significant step was taken by 
the Board of Governors in July 
when, after several years of com- 
mittee work, the Board approved 
the concept of using credit cards 
for the payment of legal fees. 
Amendments to the Integration 
Rule and Code of Professional 
Responsibility necessary to imple- 
ment plans in Florida are being 
prepared and will be filed with the 
Supreme Court. 

We have an effective statewide 
lawyer referral service through 
which anyone needing a lawyer 
can call a toll free number and 
talk with our staff person who will 
refer the prospective client to the 
local lawyer referral service in his 
community if there is one or, if 
not, will refer him to a lawyer who 
is on our panel. 

Our Committee on Legal As- 
sistants is seeking to define the 
parameters within which para- 
professionals may function and 
thereby enable lawyers to work 
more efficiently. 


The Economics of Law Practice 
Committee has exciting projects 
for this year which will enable 
lawyers to practice more effectively 
and thereby at more reasonable 
cost to the public. 

Needs of members of the mili- 
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President's Page 


tary for legal services are receiving 
the attention of our committee on 
Military Law-Aid to Servicemen, 
which has a pilot program in 
operation at the Pensacola Naval 
Air Station. 

The challenge is to make legal 


services fully available. It is a 
difficult challenge but we are 
meeting it. It is also our responsibi- 
lity to see that legal services meet 
the highest professional and ethical 
standards. While traditional con- 
cepts including those regarding 
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advertising, referral fees, fee split- 
ting and the use of nonlawyers 
need to be reexamined and, per- 
haps, changed in order to meet 
the need, the organized bar must 
never allow outside forces to gain 
control of the legal profession or so 
influence the practice of law that 
the traditional relationship between 
lawyer and client with its attend- 
ant responsibility would be jeop- 
ardized. It is up to the organized 
bar to exert leadership to direct 
and control the changes which are 
occurring and which will continue 
to occur to be sure that the legal 
profession remains strong and in- 
dependent in order that it may 
render adequate legal services to 
all in need of them. 


James A. URBAN 
President 


The Lawyer's Lament 


I have read 
every textbook 
every casebook 
every hornbook 
every treatise 
every encyclopedia 
every digest 


I have examined 
every constitution 
every statute 
every code 
every law: 
every case 
every ordinance 
every rule 
every regulation 
every standard 


I have analyzed 
every law review article 
every law review note 
every bar journal article 
every bar journal comment 


I have studied 
every scopenote 
every headnote 
every footnote 


and what do I know? 
How little I know! 
By George Waas 
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The two oldest legal research firms in Florida are now 
the single oldest research firm in Florida. Research 
for Lawyers, now the Florida subsidiary of the 
American Legal Research Corporation, has moved 
into new offices to serve your legal research needs 
more thoroughly, efficiently, and quickly. And with 
American Legal Research supplying another echelon 
of management expertise to our staff, we guarantee 
your complete satisfaction on the full range of legal 
research services we've always offered. 


The two titles below are the best sources 
yet to obtain the law of your case 
without the guesswork that ° 

usually goes with legal re- _ 

search. As the Florida Ss 

subsidiary of Amer- SS 
ican Legal Research 


Corporation, Research for Lawyers now gives you 
access to the best... times two. Twice the number 
of top-flight law researchers; twice the editing talent; 
twice the operating space. The result: better quality 
than ever before . . . the professional service for the 
professional Florida attorney. 

As always, you may reach us at 904-373-3451, or 
904-373-0045 ... or by mail at P. O. Box 13777, 
Gainesville, Florida 32604. 


Instead of consuming your valuable time on legal 
research, assign your 

problems to the truly 
professional law re- 
search service in 
Florida. We’re the 
only law library 
you need. 


RESEARCH 
for lawyers 


American Legal Research 
% in Florida 


hy 
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Now this the only library 
you'll need 
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the florida 


The following articles by Judge 
Harold R. Clark and A. Obie 
Stewart deal with the new Florida 
Probate Code enacted in the 1974 
session of the Florida Legislature. 
Both were originally scheduled for 
publication in the Newsletter of the 
Real Property, Probate and Trust 
Law Section. However, in view of 
the desirability of making this in- 
formation available to all members 
of the Bar, the authors and the 
section consented to publication in 
The Florida Bar Journal. It should 
be noted that the section newsletter 
will contain additional articles and 
information on the Florida Probate 
Code in future issues. Since the 
newsletter is mailed to members 
of the section, those interested in 
receiving future issues of the news- 
letter, and otherwise participating 
in section activities as desired, 
should join the section by forward- 
ing your request for membership 
and a check in the amount of $5 
to The Florida Bar, Tallahassee, 
Florida 32304. 


By A. OBIE STEWART 


The Florida Probate Code, 
House Bill 4050, was enacted un- 
animously by both the House and 
Senate at the 1974 Regular Session, 
and becomes effective July 1, 1975. 
The Code constitutes a substantial 
revision of Florida’s law of wills 
and intestacy, administration of 
decedents’ estates and guardian- 
ships and trusts. The Code repeals 
substantial parts of Florida’s ex- 
isting law in these areas and re- 
states others. The subject of the 
repealed chapters of Florida Stat- 
utes is replaced by Chapters 731, 
732, 733, 734, 735, and 737, Florida 
Statutes, the Florida Probate Code, 
and Chapter 744 F.S., the Florida 


Guardianship Law. The Code is 
the product of the 14-member 
Legislative Probate Code Study 
Commission created in the 1973 
Legislative Session. 


The Real Property, Probate, and 
Trust Law Section of The Florida 
Bar, in 1969, considered the Uni- 
form Probate Code while still in 
draft form, and appointed me as 
chairman of the Uniform Probate 
Code Committee, which included 
law professors, probate judges and 
practicing attorneys, all expert in 
the field of Florida probate law. 
The committee acknowledged that 
while some sections of the UPC 
were controversial and produced 
mixed feelings within the com- 
mittee, we approved in principle 
the UPC. Our study coincided 
with the efforts of several legisla- 
tors to enact the UPC in Florida. 
The UPC was introduced as House 
Bill 997, in the 1973 Florida Legis- 
lature. The Board of Governors of 
The Florida Bar asked the leaders 
of the House and the Senate not 
to pass any probate reform legis- 
laiton at that session, but rather to 
establish a study commission to 
consider the Uniform Probate 
Code and probate reform generally 
and report to the Legislature prior 
to the 1974 Regular Session. The 
result was the creation of the 14- 
member Legislative Probate Code 
Study Commission. The new Flor- 
ida Probate Code was prepared by 
the Legislative Probate Code Study 
Commission and is organized, and 
generally structured along the 
lines of the UPC, with much of our 
existing probate and guardianship 
law retained but repositioned. The 
Commission endeavored to select 
the best and most acceptable parts 
of the UPC and to blend them 
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with the best of our present law. 
Florida lawyers should have no 
difficulty familiarizing themselves 
with the new Code. 

It is helpful to compare the 
Florida Probate Code with the 
UPC. Four of the most controver- 
sial features of the UPC were re- 
jected by the Commission: (1) 
waiver of bonds except where 
forced; (2) surviving spouse's elec- 
tion of one-third share of the “aug- 
mented estate”; (3) unsupervised 
administration; and (4) office of 
“Registrar” to handle the adminis- 
trative functions of the court. 


The UPC treated the adminis- 
tration of estates as an administra- 
tive function, to be handled by a 
nonjudicial office known as_ the 
Registrar. The Commission felt 
that our existing administrative 
procedure under Florida law was 
superior to the “Registrar” concept. 

The concept of the “augmented 
estate” as envisioned in the UPC 
has the support of many because 
experience indicated that 
dower in Florida has not worked 
fairly in many estates. While ac- 
knowledging the difficulties of 
dower, the Commission felt that 
the augmented estate would en- 
courage litigation in a substantial 
number of estates by permitting 
the surviving spouse (in the ab- 
sence of a prenuptial or post nup- 
tial agreement) to reach properties 
passing beyond the will. Even the 
drafters of the UPC admit that 
litigation would be necessary to 
resolve many issues arising from 
surviving spouse's election. The 
Code proposes a new concept 
which I would describe as a “net 
net election”—that is, the surviving 
spouse may elect a one-third in- 
terest only in the net distributable 
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estate, which means the probate 
estate after debts and administra- 
tion expenses and after taxes. The 
“after-tax concept” may be difficult 
for most lawyers to accept. In a 
taxable estate, you will not know 
the amount of the elective share 
until you know the amount of the 
death taxes, and you will not know 
the amount of the death taxes 
until you know the amount of the 
elective share, because of the 
marital deduction. 

The Florida Probate Code is 
composed of seven chapters and 
contains 217 pages. The UPC, how- 
ever, with indexes and comments, 
contains over 328 pages, while 
HB 997 contained 254 pages. I 
shall not attempt to further ela- 
borate upon the contents of the 
Code, as that has been ably ac- 
complished by Judge Harold Clark 
in his analysis of the major 
changes, which also appears in this 
issue. By way of emphasis, how- 
ever, I would like to call your at- 
tention to the provisions of Chap- 
ter 735, part 3, dealing with dis- 
position of personal property with- 
out administration (Section 735. 
301). This provision, the inspira- 
tion of Judge Frank B. Dowling, 
introduces into Florida a_ very 
practical concept, in that consider- 
able discretion is now conferred 
upon the probate court with regard 
to the “small small estate,” so as to 
permit an informal letter from the 
court to have some statutory sig- 
nificance. 

The drafting of the new Code 
proved to be much more difficult 
than many members of the Com- 
mission anticipated. Several weeks 
prior to the 1974 Legislative Ses- 
sion I personally felt that it was 
impossible for a bill to be ready for 
introduction. However, a tremen- 


dous amount of work was done on 
the bill by the staff and Commis- 
sion during the few weeks prior to 
the session. The bill no doubt con- 
tains some imperfections. Many of 
the decisions made by the Com- 
mission involve controversial mat- 
ters. The Commission was frac- 
tionalized on many issues, but the 
final bill received the -unanimous 
support of all members attending 
the final meeting in Tallahassee in 
March of 1974. 


The effective date of the Code is 
July 1, 1975, and this presents the 
Bar and the public with a splen- 
did opportunity to “flyspeck” the 
bill and to make suggestions for 
changes and additions prior to the 
effective date of the bill. Accord- 
ingly, the Real Property, Probate 
and Trust Law Section’s Uniform 
Probate Code Committee has been 
designated as the Florida Probate 
Code Review Committee. The 
Study Commission will continue to 
function for the next several 
months for purposes of accumu- 
lating all suggested changes to 
be made at the next session. If all 
the changes and additions can be 
presented in one bill there will be 
less chance of damaging the Code. 
Suggested modifications to the 
Code should be sent to the sec- 
tion’s committee and to the Pro- 
bate Code Study Commission, 
House Judiciary Committee, Talla- 
hassee. 


In summary, the Florida Probate 
Code is a step forward, both pro- 
cedurally and substantively. The 
changes are not as dramatic as the 
UPC or House Bill 997. Obviously, 
the new Florida Probate Code will 
not satisfy all proponents of the 
UPC, nor will it satisfy those who 
insist upon no change at all. [) 
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ANALYSIS OF MAJOR CHANGES IN FLORIDA PROBATE CODE 


House Bill 4050 (Chap. 74-106) 
BY JUDGE HAROLD R. CLARK 


Similar or Present 
Fla. Probate related UPC Stat. or 
Code Sect. or HB 997 Rule LAW NOW FPC CHANGE 


Presumption of Death 


731.103 (3) 731.197 734.32 Person presumed dead Reduced to 5 years unexplain- 
after 7 years unexplained ed absence. 
absence. 


Pleadings under Oath 


731.104 PGR 5.110 Various statutes and rules When required by Code or rule, 
PGR 5.200 require petitions to be every document shall include 

PGR 5.241 sworn to by the personal oath: ‘Under penalties of per- 

PGR 5.300 representative, his agent jury, | declare | have read the 

(a) or attorney. foregoing and the facts alleged 

FPP 2.3 are, to the best of my know- 

ledge and belief, true.” 


Definitions 

731.201(6) 731.201 (7) 731.03 (6) Devise’ refers usually to ‘‘Devise’’ is testamentary dis- 
a gift of real property by position of either real or per- 
will, but may include be- sonal property. 

quest. 


(8) (10) 731.03 (8) Persons entitled to receive ‘‘Distributee’’ means a person 
by descent and distribu- other than creditor or purchas- 
tion are “‘heirs’’ and per- er who has received estate 
sons receiving undera will property from a personal rep- 
are variously called “‘ben- resentative, including a testa- 
eficiaries,’ ‘devisees.’ mentary trustee still holding 
“legatees.”’ estate property and a trust ben- 

eficiary to whom it has been 
distributed. 


731.201 (1) “Beneficiary” means heirs at 
law and devisees who have a 
present interest in the estate 
of decedent, trust or other fidu- 

ciary relationship. 


Process and Citation 


731.301 731.401 PGR 5.050 Jurisdiction of the person Jurisdictional notice may be 
is obtained by process made by certified or registered 
served by the sheriff in mail at least 20 days before 
Florida as provided in hearing. Proof is by copy of 
Chapter 48 F.S. or by de- return receipt, attorney’s cer- 
livery of a copy of the tificate, by affidavit if filed by 
summons outside of Flori- a nonmember of The Florida 
da and file a return of Bar, by return made by person 
such service by affidavit; authorized to serve process, or 
or by publication. by proof of publication. 
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Similar or Present 
Fla. Probate related UPC Stat. or 


Code Sect. ° 


r HB 997 Rule LAW NOW 


FPC CHANGE 


Descent and Distribution 
732.101-7 732.101-4 731.23 Spouse receives a child's 


share, descendants re- 
ceive per stirpes; if none, 
then mother or father of 
survivor; if none, then 
brothers and sisters and 
their descendants per 
Stirpes; if none, then 
grandparents and their 
descendants by moieties; 
if none, then brothers and 
sisters of grandparents 
and their descendants; if 
none, then the kindred of 
decedent’s spouse of the 
intestate in like course. 


732.108 (b) 


732.109 742.011 Paternity may be estab- 
lished by written admis- 
sion, court adjudication 
or marriage ceremony by 
parents. 


732.201-4 


732.201 731.34 Instead of share under 
will or by descent, spouse 
may claim dower 1/3 real 

733.12 property owned at death, 
in fee simple and 1/3 of 
personalty before debts 
instead of probate share 
within 6 months of first 
notice to creditors. 


Share 


Spouse receives first $20,000 
and one-half of residue if lin- 
eal descendants are of deced- 
ent and spouse but if one or 
more are not lineal descend- 
ants of both (step parent), 
spouse gets one-half of residue 
only. Descent does not go be- 
yond descendants of aunts and 
uncles but then goes to kindred 
of decedent’s last deceased 
spouse; or escheats. 


Written admission of father 
not recognized. 


Instead of share under will or 
by descent, spouse may claim 
elective share, 1/3 of net dis- 
tributable probate estate after 
taxes, plus homestead, exempt 
property and family allowance. 
Election within 5 months of 
first notice of administration. 


732.402 


732.403 


Exempt 


732.402 Art. X Personal property to the 
Sect 4(2) value of $1000. 


Property 
Spouse or minor children 
entitled to household furniture, 
furnishings and appliances, in 
decedents usual abode to the 
value of $5000, plus personal 
effects to the value of $1000 
unless specifically disposed of 
by will. 


732.403 733.20 $1,200 periodic pay- 
ments. 


; Family Allowance 


Up to $6,000 lump sum or 
periodic payments. May be 
allocated between spouse and 
minor children. 


732.702 
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Contractual Arrangements Relation to Death 


No existing statute; case 
law requires full disclos- 
ure before or after marri- 
age for agreement to be 
enforceable. 
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Agreement before marriage 
that on death, spouse waives 
elective share (dower), home- 
stead, exempt property and 
family allowance or any of 
them may be made without full 
disclosure of property owned, 
but disclosure is required if 
agreement is made after marri- 
age. No consideration neces- 
sary. 
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Fla. Probate 
Code Sect. 


Similar or 
related UPC 
or HB 997 


Stat. or 
Rule 


LAW NOW 


FPC CHANGE 


733.210 


733.801 
Notice to 
Creditors 


733.15 
Notice to 
Creditors 


Two weekly publications, 
4 months to file creditors 
claims. Notice of probate 
published 4 times, will 
must be challenged within 
6 months. 


Notice to Creditors and of Probate 


Notice of administration com- 
bines Notice to Creditors and 
Notice of Probate; four weekly 
publications naming decedent, 
case number, name and ad- 
dress of administrator and of 
attorney, date of Ist publica- 
tion and last day for filing 
creditor’s claims, objection to 
will, qualification of admini- 
strator, venue or jurisdiction of 
court or any other challenge to 
legality of proceeding. Copy 
must also be served on all ben- 
eficiaries and heirs by mail, 
service or delivery since ““bene- 
ficiary’’ includes heir at law. 
(731.201(1)). Petitions for 
ancillary administration must 
show both beneficiaries and 
heirs. (734.103) 


733.301 


733.203 


732.44 


Spouse then next of kin, 
or, p/r designated by ma- 
jority of those equally en- 
titled to serve. If will does 
not name executor or he 
cannot qualify or dies, 
beneficiaries having a 
majority of beneficial 
interest in estate may 
name administrator with 
will annexed. 


Preference in Appointment 


Same as to intestate estates, 
but if will does not name exec- 
utor or he cannot qualify or 
dies, preference is same as in 
intestacy; spouse first being 
eligible, not those having ma- 
jority of interest, intestate 
estates, as provided in ancillary 
administration. (734.102) 


733.402-3 


733.603-6 


732.61 


Must be approved by 
judge in an amount he 
deems sufficient, respect 
being had to the value of 
the estate. 


Administration Bond 


May be approved by clerk. 
Court may consider value of 
estate, relation of p/r to heirs 
or beneficiaries, as well as the 
type of assets. 


733.601-7 


733.701-9 


733.01 
PGR 


Standard of care of pru- 
dent man — Inventory 
must be filed within 60 
days of appointment. P/r 
should take possession or 
control. 


Duties of Personal Representative 


Standard of care applicable to 
Trustees—Inventory must be 
filed within 30 days of appoint- 
ment, showing estimated fair 
market value. May employ one 
Or more appraisers to assist in 
determining fair market value. 
May leave possession of real 
and personal property with, or 
surrender same to those pre- 
sumptively entitled to it unless 
needed for administration, and 
may proceed without court 
order. 
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Present 
Stat. or 
Rule 


Similar or 
related UPC 
or HB 997 


Fla. Probate 
Code Sect. 


LAW NOW 


FPC CHANGE 


733.608-12 733.711-15 


Chap. 733 


Powers of Personal Representative 


Sale powers limited by 
statute. Court orders re- 
quired for most actions 
=" powers granted by 
will. 


Broad powers generally similar 
to present statutory powers to 
trustees (FS 791.03), includ- 
ing sale of real or personal 
property and power to execute 
instruments necessary to pow- 
ers, except court order re- 
quired authorizing or con- 
firming sale of real property, 
where will has not granted 
power of sale or power is other- 
wise limited. (733.613(1)). 


733.617 733.719 


Compensation of Personal Representative 


Fixed by statute: 

6% of first $1000 

4% of next $4000 
242% of value of estate 
over $5000. 


Reasonable compensation on 
consent of all persons bearing 
the impact or fixed by court 
after “informal” notice to such 
persons. No statutory scale. 


733.617 733.715(21) 734.01 (2-3) 


Attorneys’ Fees 


Reasonable fee may be 
agreed upon with p/r, 
paid and reported in 
accounting, reviewed only 
if objected to, or may be 
fixed by court after notice 
to persons adversely af- 
‘fected. Minimum fee 
schedules were often al- 
lowed. 


Reasonable fee paid by p/r 
with consent of all persons 
bearing the impact or fixed by 
court after “informal” notice 
to such persons. Fee must be 
reported. 


733.703 733.18 


Filing and Payment of Creditors Claims 


Claims timely filed may 
be paid after time for 
filing claims expires. 
Interest can be claimed 
beginning 6 months from 
issuance of letters. 


Claims must be filed within 
four months from first publi- 
cation of notice. P/r may set- 
tle and pay claims within time 
for filing claims, showing pay- 
ment in accounting, without 
claim being filed. Interest can 
be claimed beginning five 
months from issuance of let- 
ters. 


733.705 733.806 733.18 
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Objection to Claims 


P/r or person interested 
may object to claim 
within six months from 
first publication, mailing 
copy of objection within 
30 days thereafter by 
registered mail or per- 
sonal service on creditor, 
and copy to attorney by 
regular mail, and creditor 
must bring suit within 30 
days after service. 


Same, except objection must be 
filed within five months, mail- 
ing or serving copy within 10 
days thereafter. 


734.01 
% 
: 
351 


related UPC 
or HB 997 


Fla. Probate 


LAW NOW 


FPC CHANGE 


Class 1 —Administra- 
tion expenses 
—First $1000 of 
funeral ex- 
pense 
—Last illness 
expenses, for 
60 days 
—Family allow- 
ance to $1200 
—Wages up to 
$100 earned 
within 60 days 
—Judgments in 
Florida 
—WMortgages 
and liens, 
where proper- 
ty is worth 
more than lien 
Class 8 —AIl other debts 
Class 9 —Family allow- 
ance in excess 
of $1000 
Class 10—Maintenance 
of dependent 
orphan child 
of decedent 
until 18 if will 
does not ade- 
quately _pro- 
vide for him. 


Class 2 


Class 3 


Class 4 
Class 5 


Class 6 
Class 7 


Order of Payment of Expenses and Claims 


Classes 5, 6, 7, 9 and 


10 
dropped. New Class 5 added 
for debts acquired after death 
by continuation of decedent's 
business for 4 months, and 
thereafter by court order, but 


only to value of business. 
(733.612 (22) ). Family allow- 
ance to $6000. 


Exoneration. Specific de- 
visee of mortgaged real 
property is entitled to 
have mortgage paid from 
residue of estate if will 
gives implied or express 
intent. 


Specific Devise of 


Mortgaged Property 
Nonexoneration. Not entitled 
to have mortgage satisfied 
from residue of estate regard- 
less of general directive in will 
to pay debts. 


Distribution to spouse 
should be in kind at 
values determined for 


federal estate tax, if will 
so directs. Otherwise p/r 
makes distribution, no 


specific instruction given. 


Distribution in Kind 


Unless otherwise instructed by 
will, property to be distributed 
in kind is valued at fair market 
value at time of distribution, 
unless proposed distribution is 
objected to by persons entitled 
to object thereto within 30 days 
after notice. 


733.909-10 


Improper 
No present provision, ex- 
cept general remedies at 
law. 


Distribution 


any 


Distributee required to return 
improperly distributed 
property, or its value, unless it 
can no longer be questioned 
because of adjudication, estop- 
pel or limitation. No time limi- 
tation is established by the 
statute. Purchasers for value 
from distributee protected. 
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Code Sect. Rule 
733.707 733.805 733.20 

734.051 

733.804 

733.810 733.906 733.031 

734.04 
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Similar or 
related UPC 
or HB 997 


Fla. Probate 
Code Sect. 


LAW NOW 


FPC CHANGE 


733.814 733.911 


Partition 


Separate civil proceeding 
for partition after distri- 
bution. 


733.901 


Partition may be brought in 
probate proceeding before dis- 
tribution, procedure as provid- 
ed by statute. 


Closing Estates 


Final return filed, notice 
of filing published, order 
of distribution entered 
after audit, report of dis- 
tribution with receipt and 
releases and order of dis- 
charge entered, except re- 
turn and publication of 
notice may be waived. 


735.101-4 


After compensation of p/r and 
professionals providing services 
have been agreed upon by 
those bearing impact or are 
fixed by court, p/r files final 
accounting and petitions for 
discharge. Accounting may be 
waived, except fees and ex- 
penses paid to p/r, attorneys 
and other professionals must 
be reported and proposed dis- 
tribution shown. No _ publica- 
tion of final notice, but copy of 
petition (and accounting) 
must be served on all interest- 
ed persons or waived. No audit- 
ing by clerk. If no objection 
within 30 days, distribution is 
made, receipts filed and dis- 
charge entered. 


Family Administration 


No existing provision 


Estates up to $60,000 left to 
surviving spouse and/or de- 
scendants may be administered 
without filing annual account- 
ings or inventory, and other 
procedural duties may be dis- 
pensed with by court, unless 
by will or an interested person, 
regular administration is re- 
quested. 


735.201-9  733.1203-4 735.01 
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Summary Administration 


Order of administration 
unnecessary may be ob- 
tained in estates up to 
$10,000 if unindebted 
and all heirs or benefici- 
aries agree on particular 
properties to be distrib- 
uted to each. Procedural 
steps may be dispensed 
with by court during anv 
stage of administration of 
estates that qualify. 


Unchanged, except if p/r pre- 
viously appointed, order re- 
quires him to furnish full ac- 
count of his administration to 
distributees whose interests are 
affected. On consent of all, 
court may waive hearing. Order 
must state in whose name title 
to real property has vested and 
nontaxable certificate must be 
filed. 


Present 

Rule 

; 

i 

4 
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Fla. Probate 


related UPC 


LAW NOW 


FPC CHANGE 


Disposition of Personal Property Without Administration 
No existing provision. 


No administration required of 
estate of personal property, 
only of a value less liens and 
encumbrances not exceeding 
homestead property ($1000 
worth of personal property 
owned by head of family to 
widow and heirs). Exempt 
property (household furniture, 
furnishings and appliances in 
decedent’s usual place of abode 
up to $5000 and personal 
affects up to $1000 unless spe- 
cifically disposed of by will); 
funeral expenses up to $1000 
and reasonable and necessary 
medical and hospital expenses 
of last 60 days of last illness. 
On application by affidavit or 
otherwise, court by letter or 
other writing may authorize 
payment, transfer or disposi- 
tion of personal property of de- 
cedent to the beneficiaries of 
decedent or to those persons 
entitled thereto. Payment of 
income tax refunds facilitated. 


Trust Registration 


Only testamentary trusts 
come under court super- 
vision, unless waived by 
testator. Qualification of 
trustee is determined at 
hearing after notice. 


Testamentary and inter vivos 
trusts may be registered. If 
directed by grantor or request- 
ed by beneficiary, trustee shall 
register trust, or may, himself 
at principal place of adminis- 
tration of trust either designat- 
ed in trust or trustee’s usual 
place of business, or residence, 
if no place of business, by re- 
cording a_ signed statement 
showing name and address of 
trustee, acknowledging trustee- 
ship, name of testator or set- 
tlor’s place of domiciliary pro- 
bate. Oral trusts may also be 
registered giving all details. 
Registration submits trustee 
personally to jurisdiction of 
court, and beneficiaries to ex- 
tent of their interest in trust. 
Failure to register after de- 
mand by grantor or beneficiary 
makes trustee subject to juris- 
diction of any court where 
jurisdiction is proper and 
trustee is liable to removal, de- 
nial of compensation or to sur- 
charge as court may direct. 
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Fla. Probate 
Code Sect. 


Similar or 
related UPC 
or HB 997 


Present 
Stat. or 
Rule 


LAW NOW FPC CHANGE 


737.201 


737. 


Court Jurisdiction Concerning Trusts 


Annual accountings re- Court given broad jurisdiction 
quired and are audited of all trusts. Court does not 
and approved by court, supervise, but is available for 
unless waived by testator relief. Venue in any county 
or all beneficiaries. where beneficiary suing or 
being sued resides, or in county 
where trust is registered, or in 
any county where it could have 
been registered. Proceedings 
are begun by filing a petition 
and giving notice pursuant to 
731.301 to interested parties. 


737.601 


737.601 


690.01 


Application of Principal and Income 


Uniform Principal and In- Revised Uniform Principal and 
come Law as it existed in Income Law, more detailed and 
1937. specific, ambiguities removed. 


737.605 


737.606 


733.01 


Decedent’s Debts and Probate Expenses 


Income during probate Income earned during admin- 
administration first ap- istration of estate goes to ben- 
plied on debts, taxes and eficiaries generally, unless 
probate expenses. property producing income is 
specifically devised, or will 
directs otherwise. Decedent's 
debts and probate expenses are 
paid from principal of estate. 


Receipts by Natural Guardian 
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744.301 744.13 Natural guardian (par- Amount increased to $5000 
and and ents) may give receipt for without guardianship and court 
744.317 744.60 up to $2500 for minor may require bond if settlement 
child without guardian- or judgment exceeds $5000. 
ship. Court may approve 
payment to natural 
guardian of any amount, 
and may require bond if 
settlement or judgment 
exceeds $10,000. 
Standard of Care of Guardian of Property 
744.374 735.417 Same care that prudent Care that prudent man would 
man dealing with his own give in dealing with property 
property would give. of another, but if the guardian 
has special skills or is named 
guardian on the representation 
of special skills, he is under a 
duty to use those skills. 
Annual Appearance of Guardian 
744.328 No existing requirement. Unless waived by court, guardi- 
an must appear annually so 
court may inquire as to physi- 
cal and financial well-being of 
ward. See also present duty to 
file report as to ward’s care 
and condition (FS 744.482), in 
this bill as 744.205, page 175. 
Powers of Guardian with Court Approval 
744.501 735.422 Chap. 745 Various provisions, not Extensive powers are enum- 


listed by categories. erated, provided prior court 
approval is obtained. 
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Similar or Present 
Fla. Probate related UPC Stat. or 
Code Sect. or HB 997 Rule LAW NOW FPC CHANGE 


Powers of Guardian Without Court Approval 


744.502 735.424 Chap. 45 Not defined. Eight enumerated powers, in- 
cluding insuring assets, pay- 
ment of taxes, encumbrances 
as they become due, and reas- 
onable living expenses for the 
ward. 

Notice to Guardian of Person and Next of Kin 
744.503 (2) No notice given except on Notice of hearing on all peti- 
order of court tions under 744.501 (except 
sale of perishable personal 
property or property rapidly 
depreciating) shall be given to 
guardian of person and to next 
of kin, if any. 


Durable Power of Attorney 


709.08 735.501 709.01 Power of attorney revoked Deleted from bill by amend- 
on knowledge of death of ment made by Senator Ware. 
principal or on adjudica- 

either party. 


Senate Bill 276 by Ware Durable power of attorney given 
to a spouse, parent or child 
with words ‘’This durable fam- 
ily power of attorney shall not 
be affected by disability of the 
principal except as provided 
by statute’ withstands later 
disability or incapacity of the 
principal, is nondelegable and 
is valid until principal dies, 
revokes the power or is ad- 
judged incompetent. It is sus- 
pended when a petition to 
determine competency or a 
petition to appoint a guardian 
has been filed, and reinstated 
if donor is adjudged competent. 


FLORIDA NORD 
BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring 
individual cassette lectures, live lectures near the site of each Florida 
Bar Examination (optional), comprehensive printed materials. 


Cassettes for Florida Attorneys 


Specially prepared “‘nutshell”’ cassettes of the law for Florida attorneys. : 
MELVIN NORD 


For details regarding the Course and/or cassettes for Florida attorneys, Director 
contact our national headquarters: 


NORD PUBLICATIONS, INC., 30555 SOUTHFIELD ROAD, SUITE 350, 
SOUTHFIELD, MICHIGAN 48076 PHONE (313) 645-9463 (Call Collect) 


556 THE FLORIDA BAR JOURNAL 


, 
4 | 
« 
i 
| | 


Lifting one foot up after the 
other, he sinks the treehooks on his 
shoes into the soft bark of the cy- 
press. The coolness of an early 
dawn has turned hot as he nears the 
top of the 96-foot tree. There he 
secures a motordriven camera to a 
wooden platform constructed on an 
earlier climb and aims it at an 
osprey nest in a tree 15 feet away. 

Mother osprey, returning from 
food foraging for her offspring in 
the nest, sees him and swoops to- 
ward him with a warning shriek. 

His movements are as rapid and 
sure as those of a veteran utility 
lineman as he descends the tree. 
Safely on the ground, he and his 
waiting partner take cover behind 
the dense growth of the thicket. 
After a while, the mother osprey 
believes the intruder gone and 
leaves again for food. Then, as she 
flies to the nest and is greeted by 
her hungry offspring, the hunters 
on the ground shoot their radio- 
controlled camera. 

The hunters—Larry Watson and 
Bill Pekala of Winter Park—stalk 
the swamps and woods around 
Cross Creek, Lochloosa, Wekiva, 
Corkscrew Swamp, Okaloachoo- 
chee Slough and Ochlawaha. They 
suffer the discomfort of mosquito 
bites and danger of snakes in 
these “last frontiers” of Florida 
wilderness. Their “game” are pho- 
tographs of the wild, hauntingly 
beautiful natural environment. 


Hunting is favorite recreation to 
many lawyers and hunting with a 
camera is not unusual. But when 
it is done with unusual skill and 
avid interest, the avocation may 
turn to vocation. This is happening 
to Watson and Pekala. What started 
as weekend recreation has devel- 
oped into a business so successful 
they plan to hire an agent to handle 
it. 


Weekdays Lawrence M. Watson, 
Jr., is a trial lawyer in Orlando. 
William H. Pekala runs a camera 
and sound store in Winter Park. 

Son of a Colonel in the Air 
Force, Watson was born in Orlando 
but traveled with his military fam- 
ily to Louisiana, Germany, Vir- 
ginia, Alabama and _ Colorado, 
returning regularly to Florida to 
accompany his father on the 
old game trails and bass waters of 
his father’s youth. He developed a 


VOL. 48, NUMBER 8 - AUGUST, 1974 


into the 


Trees 


BY LINDA H. YATES 


passion for the Florida wilds and 
learned the off-the-beaten-tracks of 
the state. Later, while an under- 
graduate at the University of Flori- 
da, he found his interest in killing 
game declining. Instead, he re- 
explored hammocks and bayheads, 
returning time and again to a spot 
that held special fascination for 
him—Cross Creek—native Florida 
typified. 

Later in law school, he taught 
himself the skills of photography 
as he took pictures for school news- 
papers. 

Bill Pekala has a life-long ac- 
quaintance with the camera, hav- 
ing been a staff photographer for 
the Lexington Herald Leader at 
19, and free-lance photographer for 
Newsweek and Thoroughbred Rec- 
ord. Early visits to Florida caused 
him to want to live in the state 
permanently. He established his 
own camera and sound store in 
Winter Park where he would have 
time to pursue free-lance photog- 
raphy in his spare time. 

After entering law practice in 
Orlando, Watson became a cus- 
tomer in Pekala’s camera shop. 
They discovered they had a mutual 
love for the woods, and the two 
began weekend shooting safaris to 
Cross Creek. Pekala’s technical ex- 
pertise and Watson’s creative sen- 
sitivity to and familiarity with the 
beauty of backwoods Florida soon 
was apparent in the photographs 
they brought home. 

They traveled by jeep where 
there was a roadbed and hiked on 
foot to inaccessible spots to such 
places as Bird Island in Orange 
Lake where ibis and egret hatch 
their eggs in a protected rookery. 


“There was so much _ beauty 
there, but some people have no 
feeling for beauty and cleanliness,” 
Watson said. “We wanted to pre- 
serve on film the acres of water 
and untouched land that still re- 
main unspoiled.” 

They began to display their color 
photographs in law office and 
camera store and clients and 
friends offered to buy them. Some 
became murals in a Sanford hotel. 
As word circulated, galleries and 
framing shops wanted to display 
their work; Santa Fe Community 
College ordered 75 prints for per- 
manent display in its Florida series. 
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CROSS CREEK 
and into 
THE TREES 


In lawyer fashion, Watson recog- 
nized that such phenomenal suc- 
cess had to be controlled. In the 
summer of 1972 he and Pekala 
established a partnership — Cross 
Creek Ventures, taking its name 
from the area made famous by 
Marjorie Rawlings that they 
wanted to photographically docu- 
ment. Before the partnership was 
a year old, they had exposed 
thousands of frames of color film. 
From these thousands of exposures 
they selected 20 personal favorite 
scenes for enlargement—and pan- 
demonium ensued. Without any 
advertisement, within a week all 
had been sold and they had more 
orders than they could fill. In spite 
of the clamor for their prints, Pe- 
kala and Watson refused from the 
outset to sell them on any basis 
other than registered, numbered 
and limited, thus affording the 
buyer a degree of protection for 
his investment. 


Bill Pekala waits with his camera as 
ibis come near. The weekend photog- 
raphers wear hunters’ camouflage 
to get closer to the birds. 
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It's a long climb to the top—96 feet 
—but Larry Watson makes it! He'll go 
to any lengths to get the picture he 
wants. 


Mama osprey isn't particularly happy 
about the intruder in her wilderness 
haven. Conservation-minded photog- 
raphers like Bill Pekala and Larry 
Watson are among the vanishing wild- 
life’s best friends as they increase § 
appreciation for Florida’s remaining 

natural environment. 


. 
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Hip-deep in water moccasins is an apt description as Larry Watson moves 
through swamp waters to get within camera range of a blue heron. The heron, 
shown here in black and white, is movingly beautiful in Watson and Pekala’s 


color enlargemenis. 


“Photographs are becoming more 
popular as an art form,” Watson 
said. This reflection became an un- 
derstatement when they went to 
Gainesville recently to set up an 
exhibit of their prints. Immediately 
after they were unpacked, and be- 
fore the exhibit had been set up 
fully, all prints had been sold. “Bill 
and I are still a little stunned,” 
Watson said. 

The partners admit it is nice 
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that their trips to the wilds and the 
money they spend on film, proces- 
sing and equipment is being reim- 
bursed by the proceeds of Cross 
Creek Ventures. 

Both feel the greatest contribu- 
tion to their success is being made 
by their wives who do not complain 
when they spend weekends and 
sometimes an entire week away 
from home. It is usually their wives, 
Lynne Watson and Reba Pekala, 


who select which of the hundreds 
of negatives are to be printed. 
Neither will claim individual credit 
for shooting a photograph, since 
each picture is a joint effort of 
technical ability and composition 
sensitivity. 

Law practice will remain the 
central focus in Watson’s life and 
running his shop will probably 
occupy most of Pekala’s time. But 
photography will be the consuming 
second interest of both. “Photogra- 
phy relaxes me, it gets me out of 
the pressures of trial practice. Espe- 
cially lawyers need an outlet like 
this,” Watson says. oO 
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The Warren Court 


Versus 


The Burger Court 


By S. VICTOR TIPTON 

Several years after leaving pub- 
lic office, Harry Truman, in a lec- 
ture at Columbia University, said 
regarding court packing: 

“It can’t be done because I’ve 
tried it and it doesn’t work. When- 
ever you put a man on the Su- 
preme Court he ceases to be your 
friend. I am sure of that.” 

I'm not so sure that court pack- 
ing won't work in some instances, 
although it seldom, if ever, has 
worked. President Nixon made no 
bones about wanting to pack the 
Supreme Court with men of a 
certain type of legal ideology, 
which he called “strict construc- 
tion.” However, when asked to 
define the term, Nixon showed 
that he really didn’t know what 
“strict construction” meant. What 
he apparently really wanted was 
men on the Court who would think 
like he did on whatever subject 
happened to come up. 

It hasn't worked out that way, 
but this may (we'll never know) 
be due in large part to the reaction 
of the United States Senate and 
the public generally to some of the 
men he originally wanted to ap- 
point and which kept him from 
putting them on the bench. 

Although running all of the risks 
that are encountered in using 
generalizations and labels, I’m go- 
ing to say that Nixon has ap- 
pointed three conservatives, Chief 
Justice Burger, and Associate Jus- 
tices Blackmun and Powell, and 
ultra-conservative, Justice 
Rehnquist, to replace three liber- 
als—Chief Justice Warren and As- 
sociate Justices Black and Fortas, 
and one conservative, Justice Har- 
lan—who had been on the Warren 
Court. This left as holdovers from 
the Warren Court three liberals, 
Justices Douglas, Brennan and 
Marshall, and two moderate con- 
servatives, Justices Stewart and 


White. 
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Some politicans of both parties 
have verbally kicked the so-called 
“liberal Warren Court” around un- 
mercifully. It is true that there 
were many changes brought about 
by the Warren Court which, in 
their practical effect, were in the 
liberal tradition, but these were, in 
my opinion, proper, needed, desir- 
able and in accordance with con- 
stitutional requirements. I use the 
word “liberal” in the context of 
an old definition of the term: 
“change or reform in the direction 
of greater democracy.” 


The most controversial decisions 
of the Warren Court were those 
pertaining to race relations, church- 
state separation, reapportionment, 
pornography, and criminal law. 
The race relations decisions pro- 
moted greater racial democracy; 
the state-church decisions, greater 
religious democracy; the reappor- 
tionment decision, greater political 
democracy; the pornography deci- 
sions, greater cultural democracy; 
and the decisions on criminal pro- 
cedure, greater democracy in the 
sense that we regard the most 
humble of accused persons, even 
criminals, as having certain rights 
set forth in the Constitution which 
should be properly protected un- 
der all circumstances. Winston 
Churchill once said that you could 
judge the quality of a nation’s 
civilization by the degree to which 
it protected rights of the accused. 
And world history shows all too 
clearly that the less democratic— 
the more totalitarian a government 
is the more apt it is to trample 
slipshod over the rights of persons 
accused of crime. 


Let’s look at these five contro- 
versial fields of law and see how 
they have been dealt with by the 
Burger Court—and whether there 
has been a retreat from the posi- 
tions staked out earlier by the 
Court of Chief Justice Warren, 
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Justice Hugo Black and their col- 
leagues. 


Reapportionment 


The Burger Court has retreated 
from the Warren Court's decisions 
on reapportionment slightly. In a 
case from Virginia,' the state legis- 
lature had reapportioned districts 
in a manner resulting in a per- 
centage variation of 16% from the 
ideal district. The federal district 
court said this went too far and it 
drew up another plan which would 
have had a variation of no more 
than 10%. When the case came 
before the Supreme Court the 
three hold-over liberals on the 
court, Brennan, Marshall and 
Douglas, held that the lower court 
was right. However, the court 
majority said the 16% variation 
did not go too far as to the reap- 
portinment of the state legislature. 
It noted that more exactitude was 
required when congressional dis- 
tricts were being reapportioned, 
since these are fewer in number 
and there is no need for counties 
to be represented as counties in 
Congress as there sometimes is in 
the state legislature; therefore, 


county lines can be more appropri- 
ately disregarded in congressional 
redistricting. But the Court  re- 
iterated the basic principle that a 


state must make “an honest and 
good faith effort to construct 
(legislative districts) as merely of 
equal population as is practic- 
able . 


Pornography 

Last summer the U.S. Supreme 
Court ruled, 5-4, that any state 
anti-pornography law would be 
constitutional if it only applied to 
material which depicted or de- 
scribed conduct so as to “appeal 
to the prurient (sexually stimula- 
ting) interests... In a patently 
offensive way and which. . 
does not have serious literary, ar- 
tistic, political, or scientific value.”* 
Justices Brennen, Stewart and 
Marshall declared that such laws 
should be deemed unconstitutional 
“at least in the absence of distribu- 
tion to juveniles or obtrusive ex- 
posure to unconsenting adults.” 
Justice Douglas adhered to his 
traditional position that all cen- 
sorship of alleged pornography is 
unconstitutional. Incidentally, the 
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late Justice Hugo Black always 
took that same position. 

The Court majority also held 
that local community standards 
would prevail in determining what 
was “prurient,” what was “patently 
offensive,” etc. 

However, a funny thing hap- 
pened on the way to these deci- 
sions. Public opinion changed. Lo- 
cal community standards changed. 
Within the past several years, 
people have become accustomed to 
seeing or at least knowing about 
X-rated movies, spicy novels and 
porno-shops and have seen that 
the world didn’t come to an end as 
a result thereof. Therefore, just 
how much difference the Burger 
Court's retreat on pornography is 
going to make is conjectural. 


Race Relations 


On the matter of race relations, 
the Burger Court has strengthened 
and implemented the Warren 
Court's policy. In the now famous 
Charlotte-Mecklenburg case* the 
Court held that the school board 
could, within its reasonable discre- 
tion, use busing for desegregation 
purposes. And last year in the case 
Keyes v. School District No. 1, 
Denver, Colorado* the Court held 
that a deliberate policy of segrega- 
tion in just one district—by build- 
ing a new school in the middle of 
a ghetto, by certain gerrymander- 
ing practices and other acts— 
raised a rebuttable presumption 
that the entire school board’s plan 
for all districts was to promote 
segregation. Only Justice Rehnquist 
dissented. 

Also, last year the Burger Court 
held, unanimously, that where a 
community swimming pool club 
permitted anybody who wanted to 
join to do so—unless they were 
black, it was not a private club 
and could not exclude Negroes.* 

As to the Charlotte-Mecklenburg 
busing case, it is worthy of note 
that although President Nixon is 
“against busing” his appointees on 
the Court joined in this unanimous 
decision and one of them, Chief 
Justice Burger, wrote the opinion. 


Church-State Separation 


On the matter of church-state 
separation as to education, the 
Burger Court has carried out and 
expanded the strict policy of the 


Warren Court and its predecessor, 
the Vinson Court. The Vinson 
Court had held there could be no 
religious indoctrination in the pub- 
lic schools. The Warren Court held 
that this meant that any officially 
composed or led school prayer or 
Bible reading was out. The Burger 
Court held in the Lemon case® that 
Rhode Island and Pennsylvania 
statutes which provided for the 
payment of salary supplements to 
teachers on nonreligious subjects in 
religious schools, and for payment 
for text books and _ instructional 
material on such subjects in such 
schools, were unconstitutional as 
involving excessive entanglement 
between church and state. And last 
year in the Levitt case’ the Court, 
with only Justice White dissenting, 
held that a New York statute 
which authorized the state to re- 
imburse nonpublic schools, includ- 
ing religious schools, for expenses 
of examination and inspection in 
connection with school administra- 
tion, grading of tests, etc. was 
similarly unconstitutional and for 
the same reasons. 


Criminal Law 


In the field of criminal law, the 
Warren Court had expanded im- 
plementation of the rights to a 
speedy trial and the practical 
rights of poor men to be represen- 
ted by attorneys. It also had held 
that a juvenile charged with an 
offense is entitled to the same basic 
rights as an adult, and it enforced 
in a more practical and realistic 
way the constitutional right of a 
person not to be a witness against 
himself. 

I would like to dwell for a mo- 
ment on this latter point, because 
it is probably the most controver- 
sial aspect of the Warren Court's 
decisions in the criminal field, and 
because it illustrates that Court’s 
proper approach to constitutional 
interpretation. 

Politicians making attacks on the 
Court claimed that it had released 
confessed criminals because of 
“technicalities.” I doubt that this 
reference to “technicalities” would 
have made much of an impression 
upon people in this century who 
have lived under totalitarianism— 
or upon our 18th century forefa- 
thers who insisted upon and ex- 
acted a promise that these rights 
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The Burger Court has made moderate pullbacks from the liberal positions of the Warren Court 


would be added to the constitution 
before they would agree to adopt 
it. 


A few years before he became 
U.S. Supreme Court Justice, Lewis 
Powell said: “The right to a fair 
trial with all that this term implies 
is one of our most cherished 
rights. . . . Many of the (criminal 
procedure ) decisions of the ( U.S.) 
Supreme Court which are criti- 
cized today are likely, in the per- 
spective of history, to be viewed as 
significant milestones in the ageless 
struggle to protect the individual 
from arbitrary or oppressive gov- 
ernment.” 


Moreover, when the Supreme 
Court reverses a conviction, this 
doesn’t usually mean that the de- 
fendants are being turned loose 
and going free as some politicans 
would have you believe. A reversal 
means that the defendant is to be 
tried again without the prejudicial 
errors committed the first time by 
the prosecutor or trial judge. And 
let me add that upon retrial, more 
than 95% of all such defendants 
are then properly convicted. 


Members of the Court have been 
criticized for being “ivory tower 
theoreticians,” despite the fact that 
Justice Black had been an out- 
standing district attorney and 
municipal judge, Chief Justice 
Warren had served 16 years as 
Oakland district attorney, and Jus- 
tice Harlan had been on the New 
York Crime Commission. Yet para- 
doxically, they have also been 
castigated for asking—and putting 
at the heart of many legal issues— 
“but is it fair?” It has been implied 
that this is very unscholarly, un- 
lawyerlike, too much unlike ivory 
tower theoreticians for them to be 
good Supreme Court Justices and 
shows that they were just simple- 
minded laymen at heart. What 
these critics seem to forget is that 
the provision of the Constitution 
involved more often than any other 
in U.S. Supreme Court decisions is 
the “due process of law” clause. 
Here the key word is “due.” Black's 
Law Dictionary described the 
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word “due’ as meaning “just; pro- 
per; ... reasonable, as in the 
phrases ‘due care, “due process or 
law,’ ‘due notice.” If this doesn’t 
make the question ‘Is it fair?” pro- 
per in any constitutional question 
involving due process of law, I am 
at a loss to understand the English 
language. 

Members of the Court have also 
been accused of interpreting the 
Constitution to fit what appeared 
to them to be sociologically de- 
sirable. I believe that a closer ana- 
lysis will show that this criticism 
also is unfounded. Long before he 
even dreamed of being on the 
Supreme Court, Chief Justice War- 
ren, for example, told a California 
constitutional convention (empha- 
sis supplied): 

“The heart of any constitution 
consists of its bill of rights, those 
provisions that secure to the people 
their liberty of conscience, of 
speech, of the press, of lawful as- 
sembly, and the right to uniform 


application of the laws and to due 
process of law. Every other pro- 
vision of the Constitution should 
be designed in the spirit of these 
basic rights in order to make sure 
that they become not mere theore- 
tical rights, but actual rights.” 

This principle tends to explain 
all or nearly all of the most con- 
troversial decisions of the “Warren 
Court.” 

The best example I can think of 
along this line is the rule this for- 
mer successful prosecutor and his 
colleagues laid down in the famous 
Miranda case® that a confession is 
not properly obtained unless the 
accused was informed in advance 
that he did not have to give it. 
This decision has been severely 
criticized because it is said that 
what with our rising crime rate, 
we shouldn't help criminals. Para- 
doxically enough, here it is implied 
that the Court decisions should 
have been influenced by what was 
believed to be sociologically de- 
sirable. However, the fifth amend- 
ment provides that no person shall 
be compelled to testify against 
himself. No one would deny that 
if the defendant at his trial were 
ordered by the judge, or bailiff or 
sheriff, to take the witness stand 
and he did so and answered ques- 
tions put to him that would violate 
the fifth amendment. But assume 
that before trial he is taken to the 
back room of a police station. An 
officer tells him to answer certain 
questions and the accused is not 
informed in advance that he is not 
required to answer them. The 
answers are taken down on a tape 
recorder (or by a stenographer or 
in some other way) and are given 
back to the jury at the trial in the 
form of a confession. Has not the 
same thing been done indirectly as 
if the accused had been ordered to 
take the witness stand by some 
official in the courtroom? 


Yes, some of the Court’s decisi- 
ons have happened to favor some 
thugs and communists, but Mr. 
Justice Frankfurter once wrote in 
a case before Warren ever went on 
the Court: “It is a fair summary of 
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history to say that the safeguards 
of liberty have frequently been 
forged in controversies involving 
not very nice people,” and “The 
history of liberty has largely been 
the history of procedural  safe- 
guards.” 

Alan Barth has written: “It is 
hard for law-abiding citizens to 
recognize that their own rights are 
intimately bound up with the 
rights of criminals. Yet no political 
observation is more valid than that 
the rights of the best of men will 
be observed only so long as the 
rights of the worst of men are 
respected.” 

Now, what has the Burger Court 
done in the criminal field? It’s a 
mixed bag. For example, in a 5-4 
decision® it was held that while a 
confession taken without the safe- 
guards required by the Miranda 
case could not be used by the 
prosecution in its own presentation 
of evidence—that is, its case in 
chief—yet, if a defendant took the 
stand it could use the confession to 
cross-examine him, provided the 
confession was otherwise volun- 
tary. The majority argued that 
since the defendant didn’t have to 
take the stand, his right not to 
testify against himself was _pre- 
served. The minority argued that 
this coerced the defendant to give 
up his valuable right of testifying 
in his own defense and permitted 
the prosecution to do indirectly 
what it couldn't do directly. 

The Burger Court also held that 
a juvenile accused of an offense 
is not entitled to a trial by jury.'® 
More recently, by a divided Court, 
it held that a citizen could be 
searched without a warrant after 
any lawful arrest on any kind of 
charge, even a minor traffic of- 
fense."! 

On the other hand, the Burger 
Court unanimously declared Flor- 
ida’s vagrancy statutes unconstitu- 
tional'? and in another decision 
dealt a death blow to the death 
penalty as it was generally being 
applied.'* However, various Jus- 
tices gave various reasons for their 
votes, thus leaving the whole sub- 
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ject still up in the air to some ex- 
tent. A number of state legislatures 
are revising their laws on the as- 
sumption that if applied more 
evenly the death penalty will be 
upheld. Only time will tell if they 
are right. 


Abortion 


In the Roe and Doe cases,'* the 
Burger Court came to grips head 
on with a new subject for the 
Court, one the Warren Court did 
not have to deal with—abortion, a 
subject as controversial as some of 
these others I’ve discussed. And 
the Court held, 7-2, in an opinion 
written by Justice Blackmun, that 
no state can deprive a woman of 
the right to an abortion during the 
first seven months of pregnancy. 
Incidentally, although President 
Nixon has said he is “against” 
abortion, Blackmun was one of his 
appointees. 

Since the Court's decision gua- 
ranteed the potential mother’s free- 
dom of choice as to most abortions, 
we might say it promoted greater 
“reproductive democracy.” 

To recapitulate, and to use the 
terms “slight, moderate or severe” 
that doctors use in describing in- 
juries or illnesses, there have been 
some slight to moderate pullbacks 
by the Burger Court from the lib- 
eral positions taken by the Warren 
Court on the subjects of reappor- 
tionment and pornography. On the 
other hand, the Warren Court’s 
positions on church-state relations 
and on race relations have been 
strengthened and implemented if 
not expanded by the Burger Court. 
In the field of criminal law, the 
Burger Court retreated in some 
respects but has taken progressive 
strides in others. And in a brand 
new field for the court, abortion, 
the Burger Court took a “great 
leap forward.” 
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PROFESSIONAL ETHICS 


Use Of Lay Assistants In Real Estate Closings 


Editor's Note: The following opinion 
of February 12, 1971, is reprinted 
here because a growing tendency has 
been reported of lawyers using lay 
employees to represent parties, either 
buyer or seller, at real estate closings. 


Opinion 70-62 

Lay personnel may be used in a 
law office only to the extent that 
they are delegated mechanical, cler- 
ical or administrative duties. The at- 
torney may not ethically delegate 
to a lay employee any activity 
which requires the attorney's per- 
sonal judgment and participation. 

Inquiry is made pertaining to 
the use of lay personnel within a 
law office. The opinion will be 
divided into two parts. 

The first portion is quoted from 
the inquiry as follows: 

“We anticipate using the lay per- 
son in the real estate field to handle 
the following matters: 

“1. After the contract between 
the parties has been executed and 
a file set up by the attorney's sec- 
retary, the file will be delivered to 
the lay specialist who will obtain 
all preliminary data. This would 
include location and ordering of 
abstracts and survey where appro- 
priate, checking our internal files 
to determine if a prior opinion or 
title policy has been issued by our 
firm on said property, obtaining 
pay-off or assumption figures on 
existing mortgages and liens and, 
in general, gathering all necessary 
data involving said transaction. 

“2. We envision that after the 
contract stage the next time the 
file would come back to the attor- 
ney would be after the abstract 
continuation, surveys, and all nec- 
essary data has been compiled. 
The lay assistant would then for- 
ward the file back to the respon- 
sible attorney with all such data 
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included. The responsible attorney 
would then examine the abstract 
and dictate either an opinion of 
title or title binder based on his 
examination. The file would then 
go back to the lay assistant who 
would, following the directives of 
the attorney, prepare closing state- 
ments, and notify all parties of the 
scheduled closing. 

“3. All work, and documents 
prepared by the lay assistant would 
be forwarded back to the respon- 
sible attorney at some predeter- 
mined time prior to the closing for 
the attorney's review and approval. 

“4. The attorney closes the real 
estate transaction. 

“9. After the closing the attorney 
forwards a file back to the lay as- 
sistant with appropriate directives 
as to the recording of documents, 
pay off of any liens, and disburse- 
ments of expenses not disbursed 
during the closing.” 


The committee basically ap- 
proves the proposal as outlined in 
the inquiry, finding that there is 
no ethical problem. The sole reser- 
vation to be expressed by the com- 
mittee is that the attorney should 
at no time leave to the lay em- 
ployee those matters calling for 
the expertise of an attorney. For 
example, if lay personnel prepare 
all closing documents, such lay 
personnel should not be allowed to 
draw complicated escrow agree- 
ments or other collateral contracts. 
See Canon 3 and ethical considera- 
tions thereunder (EC 3-5 and 3-6). 

The second part of the inquiry 
is not quite as easy to answer. It 
asks of the propriety of: 

“. . . In the probate field we pro- 
pose the utilization of lay personnel 
to prepare estate forms, account- 
ings, tax returns, obtain necessary 
facts from outside sources for pre- 
paration of such estate pleadings, 


and perform other duties of this 
nature. In the litigation field we 
propose utilization of lay personnel 
to index depositions, prepare inter- 
rogations, prepare schedules of wit- 
nesses to be deposed, schedules of 
witnesses necessary for trial, sum- 


-marize facts, interview witnesses, 


and other such related matters. We 
propose that all work done by a 
lay person in our office shall be 
reviewed and approved by a re- 
sponsible attorney before any item 
either goes to the files or outside 
of the office as a completed item 
of work.” 


These plans are similar to the 
proposal as to real estate transac- 
tions but not as detailed. Again, 
the committee does recognize and 
approve the use of lay personnel 
in probate and litigation under 
the appropriate considerations of 
Canon 3. Delegation to lay em- 
ployees of the mechanical, clerical 
and administrative duties is en- 
couraged. However, the attorney 
may not ethically delegate an 
activity in which he personally 
should give his judgment and par- 
ticipation. 


While generally approving the 
concept stated in this second part 
of the inquiry, the committee gives 
it but a qualified approval as the 
committee would prefer to deter- 
mine such matters on_ specific 
factual cases. This is true because 
the committee does have reserva- 
tions as to authorizing lay per- 
sonnel to prepare interrogatories 
and to interview all witnesses in 
every case. What may be permis- 
sible in a “run-of-the-mill” case 
may not be so in complicated, un- 
usual matters. 


Committee on Professional 
Ethics 
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UP TO $400 A WEEK if you’re sick or disabled! 
Apply now at these attractive premium rates! 


Semi-Annual Premiums 


Weekly Under 
Indemnity age 30 30-39 40-49 50-59 60-69 


100.00 53.50 61.50 84.50 112.50 122.50 
150.00 79.50 91.50 126.00 168.00 183.00 
Plan L-65 200.00 105.50 121.50 167.50 223.50 243.50 
250.00 131.50 151.50 209.00 279.00 304.00 
300.00* 157.50 181.50 250.50 334.50 
350.00* 183.50 211.50 292.00 390.00 
400.00* 209.50 241.50 333.50 495.50 
$50.00 | $2200 $25.00 $ 36.50 $ 50.50 
100.00 42.50 48.50 71.50 99.50 
150.00 63.00 72.00 106.50 148.50 
200.00 83.50 95.50 141.50 197.50 
250.00 104.00 119.00 176.50 246.50 
300.00* 124.50 142.50 211.50 295.50 
350.00* 145.00 166.00 246.50 344.50 
400.00* 165.50 189.50 281.50 393.50 
$5000 | $1900 $2050 $2750  §$ 41.50 
100:00 36.50 39.50 53.50 81.50 
150.00 54.00 58.50 79.50 121.50 
200.00 71.50 77.50 105.50 161.50 
250.00 89.00 96.50 131.50 201.50 
300.00* 106.50 115.50 157.50 241.50 
350.00* 124.00 134.50 183.50 281.50 
Premiums are for benefits payable beginning on the first day for accidents and the eighth day for sickness. If hospital 
confined, sickness benefits begin from the first day of hospital confinement. 
* Reduces to $250.00 weekly indemnity at policy anniversary immediately preceding insured’s 60th birthday, and 


premium reduces proportionately 
Premiums are based on age at entry and increase at attained age indicated. 
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What would you do 
if disability stopped your income 
suddenly, unexpectedly? 


You can solve that problem right now! 


Arrange a steady, continuing income in advance, by enrolling in 
this special program. Then, when the unexpected happens, insurance goes into action for you. 

Accident benefits begin the first day you're disabled. Sickness benefits begin with the eighth day of 
disability or the first day of hospital confinement, whichever is earlier. Or you may choose to have 
accident and sickness benefits start later, at a lower premium. 


Note: Benefits are payable to a maximum of four weeks for pregnancy which commences 30 days after the effective date of 


the policy. 


A choice of plans 

Choose the plan that best fits your needs. They differ only in 
the maximum period of benefits. 

Plan L-65. Accident benefits up to your lifetime.* Sickness 
benefits to age 65* or up to two years if disability begins 
between your 63rd and 70th birthdays. 

Plan L-7. Accident benefits up to your lifetime.* Sickness 
benefits up to seven years* but not beyond age 65; up to 
two years if disability begins between your 63rd and 70th 
birthdays. 

Pian 5-2. Accident benefits up to five years. Sickness benefits 
up to two years. 

*Payable for the first five years based on your inability to 
perform every duty of your occupation. Thereafter, benefits 
are based on your inability to perform the duties of any gainful 
occupation for which you are reasonably fitted. 


Exclusions 


This coverage excludes: war, military service, test or experi- 
mental flying, suicide, operating or learning to operate as an 
aircraft crew member, flying in any aircraft operated by, or 
under the direction of, any military authority. 


Enroliment 


Applicants under age 55 may apply, subject to acceptance 
by the company. Any individual entering the profession and 
becoming a Member of The Florida Bar shall be eligible to 
apply, regardiess of past medical history, provided the re- 
quest is made within 40 days after assumption of practice. 
Physically impaired risks are assured $100 weekly indemnity, 
as provided under Plan 5-2. 


Reduced premium plans 

Although the premiums we've shown are for first-day acci- 
dent, eighth-day sickness coverage, you may choose to self- 
insure short-term disabilities and reduce your premium. For 
example: 


Approximate Discount 
Self-insured Waiting Period Plan 5-2. Plans L-7 & L-65 
None for accident and 
4 weeks for sickness 18% 13% 
4 weeks for accident 
or sickness 25% 20% 
8 weeks for accident 
orsickness . 30% 25% 
13 weeks for accident 
or sickness 35% 30% 
26 weeks for accident 
or sickness 50% 45% 


Special features 
Accidental death. $1,000 in accidental death benefits is 
provided with each policy. 

Dismemberment. Plans L-7 and L-65 pay up to 200 times the 
selected weekly indemnity for accidental loss of limbs, sight, 
speech and/or hearing. Plan 5-2 pays from $500 to $1,000, 
depending upon the nature of the loss. 
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Non-disabling injuries. This policy pays doctor's fees for 
treatment of non-disabling injuries, to a maximum of one 
week's indemnity. 

Waiver of premium. After you have received benefits for six 
continuous months, all future premiums are suspended for as 
long as you are entitled to receive benefits. 

Specific indemnities. A guaranteed minimum amount is 
paid for certain fractures and dislocations. 

Private pilots. Licensed private pilots are covered without 
additional charge. 

a coverage. This plan covers you anywhere in the 
world. 


Termination of coverage 
The company reserves the right to decline to renew your 
policy on the following grounds only: 
1. If you fail to pay a premium due. 
2. If you should cease to be a Member of The Florida Bar. 
3. If you should cease to be actively engaged in your 
profession. 
4. When you reach age 70.* 
5. If all policies issued by the company to Members of The 
Florida Bar should be terminated on the renewal date. 
*Special income benefit rates are furnished automatically for 
insured members who attain age 70. 
This advertisement is for illustrative purposes only and is nota 
contract. Only the insurance policy can give the actual terms, 
coverage amounts, conditions and exclusions. 


Apply for coverage now! 
1. Complete, sign and date the application. 
2. If you have any questions, call Poe and Associates, 
Inc., collect. 

3. Mail the application to: 
POE AND ASSOCIATES, INC. 
Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 / Tampa, FL 33601 
Telephone 813/228-7361 

4. Send no payment. We will bill you. 


The Florida Bar 


recommends this insurance plan to you. 
It has been developed with your insurance needs and your 


benefit in mind. 
Poe and 
Inc. 


We stand by you. 
Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 / Tampa, FL 33601 
Telephone 813/228-7361 


Underwriters 


HEALTH ene LIFE 


company 
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APPLICATION 


To American Health and Life Insurance Company, Baltimore, Maryland 


1. Name of Organization? 2. Full name of Applicant? (Please Print) 


THE FLORIDA BAR 


3. Business address? (Street) (City) (State) 


4. Occupation? Birth Date? 


5. Gross Weekly Earnings? 6. Beneficiary? Relationship? 


Check Plan Desired: Accident Indemnity Period Sickness Indemnity Period 


AMOUNT OF WEEKLY INDEMNITY $ __— 
DO Plan L-65 Lifetime To Age 65 (2 years if disabled 


between Ages 63-70) Waiting Period 


i a 7 years — to age 65 (2 years if 0 Accident — None; Sickness — One Week 
O Plan L-7 Lifetime disabled between Ages 63-70) or if other than above: 


O Accident weeks; Sickness weeks 
O Plan 5-2 5 Years 2 years 


7. What Accident or Health Weekly Indemnity have you in this or other Companies or Associations? 


8. Has any application for insurance ever made by you been declined, postponed or rated-up? By Whom? 


9. Have you ever had any known indication of Yes N 


Tuberculosis Rheumatism in any form 


oo 

O O Heart Trouble High or Low Blood Pressure 
O O Kidney Trouble Ulcers 
oo 


Bladder Trouble Diabetes 
Nervous Trouble Yes No 


O 0 Any other sickness, disease or disability? 


If any of the above questions are answered ‘yes’, explain fully. 


10. Have you ever had or been advised If so, what for? When performed? Has recovery 


If not give particulars. 
to have surgical treatment? been complete? 


11. Have you been disabled by either accident or illness or When? (Duration) 


Explain fully 
received medical attention or advice during the past five years? 


. Are you now to the best of your knowledge and belief in sound 
condition physically and mentally and free of any physical deformity? 


. Do you understand that this application is subject to acceptance by the American Health and Life Insurance Company, Baltimore, Maryland, and thatthe 


insurance hereby applied for will not be effective unless you are regularly attending all the usual duties of your occupation on the effective date of your 
coverage? 


Date Signature 


Countersigned by: 


(Licensed Resident Agent) 


The Company may communicate with any physicians or hospitals for further information on me. 
| represent the foregoing statements to be true and complete to the best of my knowledge and 
belief and agree that any insurance will be issued in reliance thereon. 


Dated at on the 


Signature of Applicant 
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Witness 


First Class 
Permit No. 4283 
Tampa, Fla. 


Business Reply Mail 


No postage necessary if mailed in the United States. 


postage will be paid by 
POE AND ASSOCIATES, INC. 


Administrators for 
The Florida Bar insurance plans 


P.O. Box 1348 
Tampa, FL 33601 
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Technology, where 


neers, his 
ranges from 


Bermuda. 


Wayne H. Coloney received his 
B.C.E. from the Georgia Institute of 
he graduated 
summa cum laude in 1950. A mem- 
ber of the National Society of Pro- 
fessional Engineers and a Fellow of 
the American Society of Civil Engi- 
professional 
projects 
Florida, South America, Ireland and 
He is president of the 
Wayne H. Coloney Company, Inc., a 
professional engineering firm head- 
quartered in Tallahassee, Florida. 


Legal Engineering 


experience 
throughout 
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By WAYNE H. COLONEY, P.E. 


Lawyers are finding that expert 
testimony in the courtroom is be- 
coming increasingly more impor- 
tant in the presentation of their 
cases to a jury. 

As a result, a new term, “legal en- 
gineering,” has emerged in the en- 
gineering profession. While legal 
engineering is not a new concept, 
the field has become more and 
more common with the rise in our 
nation’s level of technology. The 
emphasis now placed on consumer 
protection has also increased the 
need for lawyers to have resources 
immediately available to prove 
damages. 


Legal engineering can be cata- 
logued into several broad areas, 
with three of the more important 
being condemnation, accident re- 
construction and product liability. 

In condemnation litigation, the 
consulting engineer works closely 
with the lawyer handling the case, 
and usually with one or more real 
estate appraisers. 

Using a legal description of the 
property prior to the taking, the en- 
gineer can design and prepare an 
exhibit, showing original boundar- 
ies. With the use of colored over- 
lays, he can show the jurors the 
outline of the condemned area, 
what land remains, and the effect 
the project will have on the re- 
maining land areas. 

In the case of large or usually 
valuable parcels of land being ac- 
quired under eminent domain, 
the engineer can construct three- 
dimensional scale models of the 
area, showing its actual appearance 
prior to condemnation, and an- 
other showing the result of the tak- 
ing and the appearance of the site 
upon completion of all topographic 


characteristics of the land in “be- 
fore” and “after” comparisons. 

If the property is. being con- 
demned for right-of-way purposes, 
jurors can see the site as it was be- 
fore condemnation and before con- 
struction was begun, and then by 
viewing the model, they can see the 
new highway in place and the ac- 
tual effect it has had on the prop- 
erty. In many cases, this results in 
substantially higher settlements for 
the client. 

The use of scale models enables 
jurors to actually “see” and “study” 
the property, with all its intricate 
characteristics, without leaving the 
courtroom. Should they make an 
“on site” visit, they are totally fa- 
miliar with the lay of the land be- 
fore reaching the property. 

Engineers are often valuable in 
helping lawyers prove severance 
damages. They are usually familiar 
with county land development and 
zoning requirements and this, cou- 
pled with testimony of an appraiser 
on market values, can make a 
strong case on the behalf of the 
plaintiff. 


Accident Reconstruction 


With the increasing number of 
automobiles on the streets and 
highways of our state and the ac- 
companying higher accident experi- 
ence, accident reconstruction is an- 
other part of the legal engineering 
field becoming more widely used 
and accepted. The professional en- 
gineer can help remove the witness 
“credibility gap” by using exact 
and scientific techniques to prove 
technicalities. No longer must the 
jury or lawyer rely upon a shaky 
witness to say whether or not he or 
she had the lights on at the time of 
impact, because a trained engineer 
can prove or disprove such a fact. 
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Lawyers have one more tool in establishing liability: engineers 


A study of the electrical system and 
elements of a headlamp or tail light 
can tell the engineer the whole 
story. By examination of the tung- 
sten filaments contained in the 
lights,, and based on the fracture 
characteristics, an engineer can 
positively determine if the light 
was on at the time of the shattering 
impact. Since the passage of Flor- 
ida’s law requiring motorcycle 
headlights to be on at all times the 
vehicle is in operation, such exami- 
nations, and subsequent testimony 
by a professional engineer, have 
been important keys in negligence 
trials. 


Product Liability 


Product liability is another area 
where engineers can be of invalu- 
able aid in determining primary 
liability. By determining the exact 
origin of a fire, professional engi- 
neers enabled one insurance carrier 
to subrogate a claim against the 
manufacturer of a faulty commer- 
cial electric dishwasher. In another 
case, the sinking of a supposedly 
unsinkable 24-foot boat without 
warning caused attorneys and engi- 
neers to try to determine the cause 
of the sinking. During inspection of 
the salvaged craft, investigating en- 
gineers found that through faulty 
design of the boat hull, the “un- 
sinkable” vessel would, in fact, sink. 
Engineers determined that with ex- 
cessive weight in the stern of the 
craft, and the bilge pump in the 
inner hull inoperative, the boat 
would fill with water and quickly 
sink. The result of the investigation 
enabled lawyers representing the 
insurance carrier to subrogate the 
claim against the manufacturer of 
the boat. 

With emphasis on consumer pro- 
tection, product liability is becom- 
ing more important, and with the 
use of professional engineers, attor- 
neys now have one more tool at 
hand to help their clients in spe- 
cialized areas. 

The technology of the nation as 
a whole has increased, and today’s 
jurors are aware of these develop- 
ments. They expect technical evi- 
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AFTER: Using design specifications of the Department of Transportation, 
engineers created this model of the same intersection to demonstrate the effect 
Interstate Highway 10 would have on the property. The jury awarded $556,000, 
to the property owners, $370,000 more than the original offer of $186,000 for 


the property. 


dence introduced in a case to be 
professionally prepared, and often 
times will compare the presentation 
with the manner in which it is done 
on their favorite television program. 

Developing the information is 
certainly a bit part of the total job, 
but the actual presentation of evi- 
dence and the ensuing testimony is 
just as important. Many engineers 
find a courtroom an interesting and 
challenging place to practice their 


profession. 

There are many engineering com- 
panies throughout the state that are 
capable of presenting expert testi- 
mony in a variety of technical areas. 
Although engineering companies, 
like law firms, might restrict their 
scope of activity to a given sphere, 
more often than not there is a pro- 
fessional engineer close at hand 
who can be called in to assist in the 
preparation of a lawsuit. Oo 
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BEFORE: A scale model of an intersection in Leon County, Florida, shows os 
how a parcel appeared before construction. a 


As of May 30, 1974, the follow- 
ing is a list of current applicants 
with their schools and graduation 
dates for admission to the Third 
Triannual Florida Bar Examination 
scheduled to be presented on Oc- 
tober 29 and 30, 1974. 

All members of the Bar are 
urged to contact the Florida 
Board of Bar Examiners, 1300 E. 
Park Avenue, Tallahassee, Florida, 
about any of the following individ- 
uals and comment on their fitness 
and qualifications for admission to 
The Florida Bar. All information 
is treated confidential. 


FLORIDA 


Chipley 
Ronald Bob Deal, FSU-74 


Clearwater 
Gerald Hickey Center, Mississippi U-72 
John Robert Duvall, Ohio State-53 
William Martin Golson, DePaul U-68 
John Sterling Lodge, U of F-74 
David Penn Loverne, U of F-57 
Joseph J. Sorota, Jr., Loyola U-64 
Robert J. Strudier, Columbia LS-67 


Coconut Grove 
Samuel L. Higginbottom, Jr., Columbia LS-74 


Coral Gables 
Richard P. Cole, U of F-74 
Robyn Juanita Hermann, U of Miami-74 
B. G. Olson, Miami-74 
William Stuart Reese, U of F-74 


Coral Springs 
Thomas Joseph Ansbro, Jr., U of Fla-74 


De Funiak Springs 
Ernest Lamar Cotton, Cumberland-74 


DeLand 
Michael Stuart Teal, U of Ala-74 


Fort Lauderdale 
Arnold Paul Prosperi, Harvard LS-73 
Eugene J. Rudnik, DePaul-43 
Thomas J. Sartory, Harvard-69 
Susan Lebow Weinberg, Emory-74 


Ft. Pierce 
John B. Culverhouse, Miami-74 


Fort Walton Beach 
Robert Meredith Tippins, St Marys U-65 


Gainesville 
Judith Benninger Brown, U of F-74 
Nathan G. Dinitz, U. of Fla.-74 
Calvin Leroy Fox, Tulane-74 
Karl Lawrence Gragg, U of Fla.-74 
Payton Eugene Scheppe, U of F-74 
Warren H. Turner, Jr., U of F-74 
William Pierce White I11, U of F-74 


Gifford 
Johnny B. Jennings, Howard U-74 


Hallandale 
William James Flanagan, Miami-74 


Hollywood 
Neal Kalis, U of Fla-74 
Henry S. Salamon, St. John’s-30 
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Current Applicants To Take 


October Bar Examination 


Thomas Daniel Stafford, Memphis State-74 
Jacob Steinberg, Brooklyn LS-55 
Monty Jay Tilles, Temple-74 


Islamorada 
Myra N. Johnson, New York-62 


Jacksonville 
Chalmers Horne Barnes, Georgetown-74 
Glenn Edward Cohen, U of F-74 
Jack C. Harris, U of Fla-74 
Gerald Edwin Tucker, U of Akron-63 
J. Patrick Whalen, Jr., Northwestern-74 


Juno 
George Morgan Waters, Jr., U of Fla-73 


Lakeland 
Robert H. Grizzard FSU-72 


Largo 
Marcus Sherman Owens, Duke U-74 
Earl F. Wagner, Georgetown-48 


Madeira Beach 
Jay Harry Beckerman, Golden Gate-74 


Mary Esther 
James Dudley Clark, FSU-74 


Miami 
Joseph G. Abromonitz, New England-74 
Margaret M. Black, Miami-74 
Fernando M. Bouza, Miami-74 
Alberto Remigio Cardenas, Seton Hall U-74 
Lester Vance Carr, So Texas C-74 
William E. Colombell, U of Conn-65 
William G. Dolde, Case West Res-67 
Charles M. Fahibusch, U of Miami-74 
Peter S. Fleitman, St. Johns LS-69 
Bruce Merlin Fried, U of F-74 
Francis E. Gibbons, DePaul U-61 
Peter Roy Golburgh, Boston-66 
James Dayton Klutz, U of Miami-74 
Thomas Joseph Korge, U of F-74 
Glenn C. Lucas, Columbia-48 
Raul J. A. Martinez-Esteve, U of Miami-74 
Stephen Wood Marvin, U of Wisconsin-73 
Astrid E. Pfeiffer, U of Miami-67 


Miami 
Donatello M. Rosignoli, Miami-74 
Joy Ellen Smathers, U of Fla-74 
Martin Leonard Steinberg, Ohio State U-71 
Pamela Bethel Threadgill, Geo Wash-74 
David Paul Weinberger, Miami-74 
Michael James Winer, U of F-74 


Miami Beach 
Mark Richard Baer, South TX-74 
Nat Gursten, Wayne State-53 
Robert Pierce Kelly, Jr., Geo Wash U-73 
Robert E. Rosenfield, U of Miami-74 


N. Miami Beach 
George Lipman Henschel, Duke-74 
Leonard A. Lampert, St Johns-62 
Mark David Press, John Marshall-74 


Miami Springs 
Stuart Neal Bornstein, American-73 


Miramar 
Jerome William Powers, Brooklyn-59 


Naples 
Ronald C. Hogue, U of Baltimore-74 
Paul C. Schryver, Baltimore-73 


Ocala 
John C. Moore, Stetson LS-74 


Orlando 
Michael K. Luker, Stetson-74 
Chester Allen Parker Tulane-71 
James C. Ressler, U of F-74 


Ormond Beach 
William Kent Coleman, U of Fla-74 


Pensacola 
Ronald D. J. Johnson, Loyola-73 
Tommy Eugene McPherson, Cumberland-74 


Quincy 
John Owen Clark, FSU-74 
Sandra Simms Logan, Cleveland St-74 


St. Petersburg 
Robert R. Kunkel, Stetson-73 
Richard H. Malchon, Jr., U of F-74 
Richard James Neefe, Stetson C-74 
Ella K. Solomons, FSU-74 
Christopher Frank Wells, U of F-74 


St. Petersburg Beach 
John Richard Rahter, Stetson-74 


Sanibel Island 
David Gordon Thompson, Georgetown-74 


Sarasota 
John S. L. Jaffer, Harvard-74 
Gilbert Craig Soria, U of Miss-74 


Tallahassee 
Augustus D. Aikens, Jr., FSU-74 
Judith J. Dougherty, FSU-74 
Thomas K. Farley, FSU-74 
Phillips T. Kimball, Jr., FSU-74 
John Michael Knight, FSU-74 
Richard R. Parker, FSU-74 
Stephen M. Presnell, FSU-74 
David J. Seyer, FSU-74 
Chriss Walker, FSU-74 
James Larry Williams, FSU-74 


Tampa 
James E. Bartlett II!, Albany LS-74 
James Harold Cox, U of Cincinnati-71 
Raymond Alexis Diaz, U of Cal-73 
Edward A. Hill, U of Tennessee-73 
Leon St. John II1, Cumberland-74 


Vero Beach 
Jerome Frank Kramer, Geo Wash-49 


West Palm Beach 
William Michael Layton, Okla City U-74 
Marzell Mitchell, Jr., Texas State U-74 
Steven H. Parton, FSU-74 


Windermere 
Robert P. Foster, U of S Cal-54 


Winter Park 
John Wilbur Jennings, S Texas-74 
William L. Richards, Jr., Cumberland-73 


ALABAMA 


Auburn 
Walter Franklin Greenleaf, U of Alabama-73 


Birmingham 
Jack H. Harrison, U of Ala-57 
Ned Alfred Mitchell, Jr., Cumberland-74 
David A. Pascoe, Cumberland-74 
Billy Smith, Jr., Cumberland-74 


Flomaton 
William Reagan Ptomey, Jr., Cumberland-74 


Foley 
Damon Christopher Glisson, Memphis St-74 


Haleyville 
John Frank Russell, Cumberland-71 


Mobile 
John Richard Carrigan, Harvard LS-74 


Tuscaloosa 
James Milton Wilson, U of Alabama-74 


Tuskegee 
James |. Cohn, Cumberland-74 
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APPLICANTS TO TAKE 
BAR EXAMINATION 


ARIZONA 
Phoenix 
Johnny Lee Chaves, Texas Southern-72 


Tucson 
Mary Anne Peters, American U-67 


ARKANSAS 
Fayetteville 
Jerry Henry Jeffery, Jr., U of Ark-74 


N. Little Rock 
J. Conley Meredith, U of Ark-70 


CALIFORNIA 
Glendale 
William J. Schneider, Jr., Loyola-74 


Los Angeles 
Faith Klotchman, Loyola-72 


Sen Bernardino 
Laurel Phyllis Rest, San Diego-73 


San Francisco 
Stephen D. Bomes, U. of Calif.-71 
Roland W. Halstead, Jr., U of California-74 


Venice 
Michael Hugo Miller, Southwestern-74 


Walnut Creek 
Paul Winston Schwarz, Santa Clara-74 


COLORADO 
Denver 
Larry Robert Stout, U of Fla-74 


Enfield 
Dennis Anthony Larussa, New York U-74 


Fairfield 
Paul Louis Blawie, Harvard-51 


Hartford 


Elihu H. Berman, Harvard-48 
William Leonard Renfro, U of Conn-72 


CONNECTICUT 


. West Hartford 


Neil Jay Berman, U of Conn-74 
Alfred Paul Denowitz, U of Conn-74 
Ronald Saigh Soloway, U of Miami-74 


Jewett City 
John J. Anthony, Jr., Cumberland-74 


Stratford 
Joseph Charles Souza, U of Louisville-74 


DISTRICT OF COLUMBIA 
Wilbur Vonnie Chaney, Howard-73 
Robert Marvin Clark, Geo Wash-72 
Sarel Kandell Kromer, Cornell U-63 
John Barnett Liebman, Georgetown-74 
Mary-Elisabeth Lupo Ricci, Georgetown-74 
Nash Whitney Schott, American-74 


GEORGIA 


Atlanta 
John Scott Benson, U of Virginia-74 
Frances Russell Furlow, U of Ga-74 
Kenneth Merrill Horwitz, Emory-68 


Doraville 
R. M. Bernhardt, U of Pa-67 


East Point 
George L. Williams |11, U of Ga-74 


Greensboro 
Melvin Edwin Weinstein, Emory-67 


Macon 
James William Brown, Mercer U-74 


Norcross 
Graydon W. Florence, Jr., Emory U-72 


Savannah 
Elisabeth M. Youngerman, Northwestern-73 


Felix Cleveland Moring, U of Tennessee-73 


ILLINOIS 


Benton 
Robert Wayne Lewis, FSU-74 


Chicago 
Michael Lee Cochran, DePaul U-74 
Steven Dale Freeman, Chicago-Kent-74 
Joel Kessler, Chicago-Kent-69 
Karl N. Klockars, Chicago-Kent-74 
Robert G. Leeds, Northwestern-74 
Frederick Gustave Lind, DePaul-74 
Susan Elizabeth Loggans, DePaul U-74 
Frances F. Marchetti, Chicago-Kent-69 
Bernard |. Rappaport, Loyola-73 
Eugene J. Rudnik, Jr., DePaul-74 
James Hayes Ryan, Chicago-Kent-74 
Laurel Gordon Sandler, Loyola U-74 
Kim Douglas Sherman, Northwestern-74 
J. Richard Stanton, DePaul-48 
Lloyd J. Strobel, Chicago-Kent-73 
Rick Allan White, DePaul U-74 
Roger Harrison Williams, Loyola LS-73 


Cicero 
Glenn Charles Sechen, John Marshall-74 


Deerfield 
Craig Barry Sherman, Northwestern-67 


Glencoe 
Herbert Morton, Northwestern-38 


Glenview 
William Herbert Wise, John Marshall-65 


Highland Perk 
Robert Henry Aronson, Northwestern-58 


Lincolnwood 
Arthur Steven Wulf, U. of IIl.-73 


Northbrook 
Sherwin Gross, Loyola U-74 
Manly K. Hunt, U of Mich-30 


River Forest 
Donald W. Phares, Northwestern-54 


Skokie 
Alan Richard Shane, Loyola U of Chicago-72 
Allan Robert Spector, DePaul-73 


Stone Park 
Michael Fermin Mazquiran, John Marshall-74 


Wilmette 
Sheldon N. Reibman, Northwestern-51 


INDIANA 
Bloomington 
Steven Harold Denman, Indiana-74 


Indianapolis 
Rex Phillip Cowan, Indiana U-74 
Ronald Allen Hobgood, Indiana-72 
John Ray Politan, Indiana U-74 
Roscoe Edwin Stovall, Jr., Indiana U-73 


Plymouth 
John B. Reeder, Jr., Indiana-68 


South Bend 
Anthony Joseph Terlep, Jr., Notre Dame-73 


1OWA 


lowa City 
Gary D. Malfeld, U of lowa-74 


KANSAS 


Lawrence 
Robert A. Ford, U of Kansas-74 


Topeka 
John L. McClain, Washburn-71 


KENTUCKY 


Anchorage 
Robert L. Hallenberg, U of Louisville-73 


Lexington : 
Thomas Patterson Maney, U of Louisville-74 
Clyde E. Shoemake, U of Kentucky-74 


Louisville 


Ronald Lewis Gaffney, U. of Ky.-74 
Charles E. Roberts, U. of Louisville-74 


Paducoh 
Charles R. Stiller, Washington-74 


Versailles 
Jack L. McRay, Northwestern-74 


LOUISIANA 


Baton Rouge 
Roderick Lynn McGee, LSU-74 


Shreveport 
James Manly Barton ||, Vanderbilt-74 


MARYLAND 


Baltimore 
Embry G. Scott, Geo Wash-41 


Bethesda 
Scott Louis Baena, Geo Wash U-74 
Arthur M. Birken, American U-73 
Carroll F. Palmer, Geo Wash-47 


Chevy Chase 
Stuart Kenneth Hoffman, American-74 


District Heights 
John B. Monroe, Howard U-74 
Robert Michael Tobin, Baltimore-74 


Glen Burnie 
Henrifer G. Morales-Macedo, Baltimore-74 


Leurel 
Fred Burns O’Brien, Suffolk LS-69 


Oxon Hill 
James M. Spoonhour, Georgetown-74 


Rockville 
Steven Michael Selzer, Geo Wash-72 


Silver Spring 
James S. Nickelsporn, American-72 


MASSACHUSETTS 


Boston 
Benedict Bader, Suffolk U-71 
Hal K. Levitte, Suffolk-73 
Dominick F. Miniaci, New England-74 
Suanne Pierce, Boston College-74 
Maria L. Sveikauskas, Boston C-62 


Brighton 
Dennis Michael Usdan, Boston U-71 


Brookline 
Frederick M. Heimberg, Boston U-73 
Marshall Owens Lloyd, Boston U-74 
David Ribak, New England-74 


Cambridge 
Dean Harvey Melnick, New England-74 


Dorchester 
Herbert W. Barrett, Jr., New England-74 


Framingham 
Paul A. Kramer, Suffolk-67 


Longmeadow 
Leslie Joan Ruben, Boston U-74 


Lynn 
Edward L. Lynch, Suffolk U-73 


New Bedford 
Alfred John Chabior, Emory U-73 
Francis D. Metthe, Suffolk U-74 


Randolph 
Marvin J. Kristal, New England-74 


Sutton 
Richard Marshall Zelman, Harvard LS-74 


MICHIGAN 


Birmingham 
Bradford Lee Jefferson, Wayne State U-74 
John J. Raymond, Jr., Georgetown-68 
Vivian Lee Ross, Loyola U-74 


Bloomfield 
James Daniel Taylor, Wayne State-74 


Bloomfield Hills 
Rockwell T. Gust, Jr., U. of Mich.-49 


W. Bloomfield 
Jerome Jay Allen, Wayne St-65 
Judith A. Allen, Detroit C-74 


Dearborn Heights 
Sandra Mary Kabboush, Wayne State-72 
Louis Victor Vendittelli, Wayne St-72 


Detroit 
Richard Paul Kuschell, Jr., U of Detroit-74 
Leonard Leon Liszewski, Detroit-74 
Theodore Dean Parker, Wayne State-74 
Thomas A. Sansone, Detroit C-74 


Fowlerville 
Dennis L. Horton, U. of Fla.-73 


Grosse Pointe 
Franklin M. Walker, Jr., Boston U-73 


Highland Pork 
Marijana Relich, Wayne State-62 


Lansing 
Daniel C. Stump, U of Detroit-73 


E. Lansing 
Michael Ewens Gersten, Indiana U-74 
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Madison Heights 
Mark Reed Flora, Detroit C-74 


Mt. Clemens 
Loren E. Bodem, U of Mich-63 


Owosso 
David Willman Miner, U of Detroit-74 


Royol Oak 
John Lawrence Salter, Wayne State-74 


Saginaw 
George L. Shillaire 111, Cleve-Marsh-73 


Southfield 
Mitchell Mayer Grossman, Detroit C-74 
Kevin O'Connell, U of Detroit-74 


Troy 
Gary Alexander Chernay, Wayne State-70 


Warren 
W. Thomas Marrocco, Jr., Wayne State-69 


Williamston 
Jack P. Koestner, Detroit C-66 
MINNESOTA 


St. Paul 
Keith A. Witter, U of Minn-73 


MISSISSIPPI 
Biloxi 
Cynthia Susan Joachim, U of Miss-73 
MISSOURI 
Creve Coeur 
Donald Mark Papy, Geo Wash-74 


Glendale 
C. William Lange I11, Okla City-74 


Kansas City 
Wayne Pierce Dean, Jr., U of Mo-74 
Thomas E. Grogan, U of Mo-74 
Marshall Neal Smith, U of Missouri-74 
Dan C. D. Sturdevant, U of Mo-74 


St. Louis 
Vincent Cainkar, DePaul U-74 
Anna Conn Forder, St Louis U-74 
Thomas C. Palmer, Geo Wash-69 


Sunset Hills 
Dennis Neil Smith, Duke-73 


NEBRASKA 


Omaha 
Paul Gordon Komarek, U of Neb-74 


NEW JERSEY 


Bayonne 
Peter C. Mac Isaac, New York-71 


Deal 
Ralph W. Campbell, Rutgers U-52 


Delran 
Bennett Earl Bozarth, Columbia U-71 


East Orange 
Julian Arthur Goldberg, Harvard U-51 


Elizabeth 
Marvin Lehman, Rutgers-74 


Englewood 
arol S. F. Eisenberg, St. John’s-74 


Ft. Lee 
Bonnie Lee Daniels, Rutgers-74 
Adam H. Lawrence, Rutgers-67 


Livingston 
Howard Allen Cohen, U of Chicago-73 


Montclair 
Jeffrey Hartman Fisch, Geo Wash-68 


N. Plainfield 

Richard D. Comerford, Georgetown-60 
Ocean 

Walter S. Kane, Vanderbilt-56 


Passaic 
Allen Joel Breslow, N. C. Central-73 


Princeton 
John F. McCarthy Il, U of Pa.-73 


Somerville 
William E. Ozzard, NYU-50 
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Trenton 
John E. Adams, Jr., U of Miami-74 
Arnold Barry Calmann, Syracuse-72 
Susan Crawford Jamieson, Rutgers LS-74 


Union 
James R. Ozol, Seton Hall-70 
Verona 
Harry John Herz, Seton Hall-74 
Gary Newman, American-72 


Wayne 
Marvin Sanders Rosen, Dickinson-65 


W. Long Branch 
Jo-Ann Horn, Miami-74 


W. Orange 
Laurence Hugh Spivack, Seton Hall LS-72 


Wildwood 
Bernard Kanner, Stetson U-74 


NEW YORK 


Amherst 
Robert |. Jadd, New England-74 


Batavia 
Carl Melvin Webster, Catholic-74 


Bayville 
John F. Loverro, St Johns-64 


Belle Harbor 
Ronald A. Schwartz, NY Law Sch-74 


Binghamton 
Donald Robert Powers, Stetson-74 


Brightwaters 
ichard Alan Halpern, SUNY-74 


Bronx 
Geni Spells Krause, Albany LS-74 
Lawrence Allen Levine, Fordham LS-68 
Leonard E. Mondschein, New England-73 


Bronxville 
C. Barry Wetherington, Columbia-73 


Brooklyn 
Seth Abrams, St Johns U-74 
Jeffrey Stuart Altbach, Brooklyn-73 
Joan Marie Brosman, St Johns-74 
Richard Anthony Jannuzzi, New York U-61 
Richard Mathew Kraver, Syracuse-7 1 
James Lawrence Larocca, Catholic U.-74 
Stuart A. Schechter, New York U-67 
Richard N. Slater, Brooklyn-74 
Robert Sorrell Steinberg, Brooklyn-71 
Julius B. Sucher, Brooklyn LS-28 
George Weinbaum, New York LS-71 


Buffalo 
Charles B. Draper, SUNY-73 
Francis Bernard Hamsher, SUNY-57 
Paul W. Richwalsky, Jr., U of Miami-74 
Ira Sherman, SUNY-74 


Camillus 
Anthony J. Grosso, Syracuse-61 


Canastota 
Michael D. Malfitano, Boston CLS-74 


Cortland 


Charles James Mullen, Jr., Syracuse U-50 


Eastchester 
Corinne Edelbaum, New York L.S.-74 


Elmont 
Harold Daitch, New York U-60 


Far Rockaway 
Russell Thomas Sickmen, Brooklyn, LS-73 


Flushing 
Howard Arthur Arenz, Albany-74 
Robert Michael Katz, Brooklyn-73 
Leslie Elliot Kraus, Brooklyn-73 
Michael Henry Krul, Brooklyn-73 
Joel Lavendar, NC Central-74 


Fresh Meadows 
Thomas Albert Ruden, St Johns-73 


Garden City 
Robert G. Randall, Jr., Albany LS-74 


Great Neck 
Peter S. Lerner, Ohio State-74 
Martin G. Weinberg, Harvard-71 


Hamburg 

James R. Gunderman, SUNY-73 
Hartsdale 

Wayne Joseph McGrath, St. Johns-73 
Islip 

Stephen T. Voit, Albany-50 
Ithaca 

Richard Lee Hermann, Cornell LS-74 
Jamaica 

Ira F. Frankel, U of Miami-74 
Lawrence 

Irving Grass, St. Johns-65 
Lindenhurst 

Bernard Dov Canarick, Hofstra-74 
Lloyd Harbor 


Frederick J. Hamilton, Columbia-31 
Charles A. Heeg, Georgetown-52 


Long Beach 
Alan R. Hecht, St Johns U-74 


Merrick 
Milton Thurm, Brooklyn LS-58 


New York City 
Arthur A. Appleman, New England-74 
Joseph David Danas, New York U-68 
Arlene Albin Gastman, Brooklyn-66 
Alfred S. Goldfield, Columbia-64 
Isaac Heimbinder, NYU-68 
Allan Michael Lerner, Cornell LS-67 
Bernard Marc Mogil, New York LS-74 
James E. C. Perry, Columbia U-72 
Laurence Reinlieb, Brooklyn LS-68 
Betty Jane Santangelo, Fordham LS-74 
Arthur A. Scozari, St. Johns-51 
Lloyd George Soll, NYU-41 
Louis Herman Steinhardt, New England-74 
Gary John Takacs, U of Texas-69 
William D. Zabel, Harvard LS-61 


Oceanside, L. |. 


Alvin Blittner, Brooklyn-60 


Palmyra 


Thomas A. Soldberg, Michigan LS-59 


Give Yourselfa Lift 
Don't be a slave to 
your law practice. Get 
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tree and 
watch the 
world goby. 
Let Florida 


>Corporation Supplies rescue you from your 

self-imposed frustration. 

ZA, Our 20 years of experience qualifies us as a 
reliable business firm. We are always ready 
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Plainview 
Warren Carl Herland, Hofstra-74 


Port Washington 
Norman J. Benford, Yale-64 
Michael J. Salomone, Jr., Brooklyn-58 


Rego Park 
“Mitchel B. Nerenberg, Brooklyn-74 


Riverdale 
Jeroid R. Ruderman, Cornell U-67 


Rochest: 
Earl D. Steenburg, Albany LS-74 


Rockville Centre 
Steven Michael Turkowitz, Columbia-71 


Roslyn 
Robert P. Baron, St Johns-61 
Kenneth Kirschenbaum, Brooklyn-74 


Scarsdale 
Edward Brodsky, N Y U-57 
Stephen M. Friedberg, Harvard-60 


Spring Valley 
Edwin A. Seinberg, New York U-59 


Staten Island 


Arnold David Berliner, New York LS-69 
Albert Kenneth Pearce, Brooklyn-65 


Woverly 
William S. Friedlander, Stetson U-74 


West Seneca 
Dale J. McCabe, SUNY-72 


White Plains 
Norman B. ny New York U-69 


Woodbury 
Alexander Vitale, St Johns-41 


Woodmere 
Martin Kenneth Kahn, NYU-50 


Yonkers 
Robert Edward Sapir, Boston U-68 


NORTH CAROLINA 
Chopel Hill 


Charlotte 
Baron Lynn Bartlett, Cumberland-74 


. Durham 
Donald Wills Wallis, Duke U-74 


High Point 

James Randall May, Samford-74 
Raleigh 

Willie E. Gary, NCCU-74 


OHIO 


Akron 
Fred M. Dellapa, Jr., U of Toledo-72 


Bedford H 
William e, Phillippi, Case Western-74 


Bowling Green 
Michael Carroll Cheek, Cincinnati-74 


Cambridge 
Paul Orion Scott, Capital ULS-74 


Canton 
Timothy Gene Andrews, U of Toledo-73 
John A. Tscholl, U of Akron-74 


Chagrin Falls 
Jonn Robert Dwelle, Cleve-Marsh-62 


Cincinnati 
Robert William Buechner, U of Mich-74 


Cleveland 
J. Donald Cairns, Ohio State-58 
Charles R. Laurie, Jr., Cleveland St-74 
Michael Shafran, Ohio Northern U-74 
Donald Eugene Stanley, U of Ala-72 
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"Gay F. Esposito, Jr., Memphis State-74 


Tarrytown 
Nicholas Edward Monsour, U of Chicago-64 


Mary Olivia Rider Jones, U No Carolina-73 
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Cleveland Heights 
John H. Ritter, Case West-37 


Columbus 
James P. Carpenter !11, Capital-74 
Gordon Howard Coffman, Capital U-74 
Thomas J. Conaty, Capitol U-74 
Robert Grover Fais, Ohio Northern-74 


Gregory Samuel Lashutka, Capital ULS-74 


John Thomas Morrison, Capital U-74 
Stephen E. Schafer, Harvard LS-72 
Gary Edward Stein, Capital U-74 
Leslie B. Swinford, Jr., Capital-74 
Nicholas Yonclas, Ohio U-68 


Coshocton 
William F. Brown, Ohio Northern-73 


Fairview Park 
Michael J. Corriaan, Cleve-Marsh-74 


Jonathan Henry Soucek, Cleve-Marsh-74 


Hudson 

George William Allen, Jr., Ohio Northern-74 
Kenton 

Robert Kurt Oates, U of Miami-74 
Lakewood 


James M. Flood, Cleve-Marsh-59 
Mansfield 


Douglas Calvin Dotson, Ohio Northern-74 


Painesville 
Kenneth Russell Conn, Suffolk-73 


Piketon 
David D. Seif, Ohio Northern-74 


Republic 
Ronald R. Smith, Cleve-Marsh-74 


Shaker Heights 
Edwin Harris Jacobs, Cleve-Marsh-73 
Jeffrey Foster Slavin, Ohio State-74 


Toledo 
Anthony Bayford, U of Toledo-74 
Ralph Denune II1, U of Toledo-74 


Warren 
Richard Kent Montgomery, Akron LS-70 


Werr. Heights 
Ronald Joel Rothschild, Cleveland St-74 


Worrensville Twp. 
Lawrence Edward Gawell, Case West-74 


Waverly 
William Wray Bevens, U of Akron-74 


Youngstown 
Nicholas P. Weliman, Akron U-66 


Zanesville 
Samuel L. Calig, Ohio No-74 


OKLAHOMA 


Ardmore 
David Cole Davidson, Okiahoma-72 


Oklahoma City 
William C. Doty, Jr., U of Okla-69 


PENNSYLVANIA 


Berwick 
Alan David Mittleman, New England-74 


Butler 
Timothy Jones Manor, Vanderbilt-74 


Canonsburg 
Ronald Lee Pritts, Duquesne U-74 


Erie 
Duke Bryan Diehl, U of Calif-71 
Thomas Norbert Julius, U of Akron-72 


Harrisburg 
Howard D. Brooks, U of Pittsburgh-73 
Diane Evry! Reese, U of Tennessee-74 


Haverford 
J. Barry Curtin, Temple U-74 


Huntingdon Valley 
Jeffrey Mark Silow, U of Miami-74 


New Kensington 
Ralph Anthony Matergia, Ohio Northern-74 


Philadelphia 
Steven B. Berger, U of Toledo-70 
Paul Duane Hardy, U of Virginia-61 
Myron Gene Lappen, Temple-74 
Harris Marc Rosen, Villanova-74 


Pittsburgh 
Robert Ersil Costello, U of Michigan-74 
John C. Donahue, U of Pitt-74 
Kenneth Frank Dornbush, Duke-71 
Paul Richard Gettleman, Duquesne-73 
Robert D. Hall, Jr., Northwestern-74 
William S. Hays, Duquesne U-65 
Burton Mace Hirsch, Cleve-Marsh-74 
David Edward Horvath, Duke-74 
Raymond J. Sweeney, Jr., Duquesne-74 
Richard Alan Weinstein, ‘Duquesne-73 


Rydal 
Lloyd A. Good, Jr., Temple-57 


RHODE ISLAND 


Cranston 
Anthony A. Cipriano, Suffolk-68 


Pawtucket 
David Maior Bardsley, New England-74 


Providence 
Michael Bernon Nulman, Boston U-74 
Anthony B. Sciarretta, Boston U-53 


N. Providence 
James E. Pitochelli, Boston U-62 


VIRGINIA 


Alexandria 
Charles R. Zappala, Georgetown-74 


Charlottesville 
Robert J. Irvin, U of Va-74 
Frances X. Kowalski, U. of Va.-74 
Bruce McLaren Stanley, U of Va-74 


McLean 
Louis Wienckowski, St. John’s-51 


Norfolk 
Allan Michael Migdall, Wake Forest-73 


Orange 
William Anthony MacGuire, U of Va-74 


Pound 
Carl Randall Bolling, U. of Richmond-74 


Richmond 
Joel Sencer, U of Richmond-74 


Williamsburg 
Leslie Ada Hoffmann, Wm G&G Mary-74 


WEST VIRGINIA 


Fairmont 
ose Charles Scheerer, West Va U-72 


WISCONSIN 
Appleton 
Herbert W. Krueger, Jr., U of Chicago-74 


Kenosha 
Terence J. Moore, DePaul-65 


Milwaukee 
Mark Linder Olson, U of Mich-74 
Dennis Richard Wolinsky, Texas Southern-73 


TENNESSEE 


Knoxville 
Patrick James Kennedy, U of Tennessee-74 


Memphis 
Gene Tison Chambers, Memphis State-73 
Martin Allan Grusin, U of Miami-73 
Ronald J. Langa, Memphis State-74 
John S. Richbourg, Memphis State-74 


TEXAS 
Austin 
Almer Winfield Beale ||, U of Texas-74 


Dallas 
David Byron McAfee, SMU-73 


Houston 
Andrew Charles Rose, So Texas-74 


SAUDI ARABIA 


Dhahran 
Leslie George Lewis, Syracuse-65 
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Accelerated Judgment—A Simplified Procedure 


WHAT OTHERS THINK 


Areas exist in our law where 
enactment by the Supreme Court 
would aid in many respects to 
alleviate the lawyer of many bur- 
dens and, consequently, reduce not 
only his cost, but that of the lit- 
igant, and save time of the over- 
burdened court. An amendment to 
R. Civ. P. 1-510 should be con- 
sidered. 

Summary judgment has proved a 
valuable device for determining at 
an early stage in litigation whether 
there is any triable issue of fact or 
whether one or the other parties is 
entitled to judgment as a matter of 
law. It is an effective means of ob- 
taining an accelerated judgment. It 
can be used to its fullest extent with 
a minimum of time and paper wor 
by an addendum to R. Civ. P. 1-510, 
to provide that when an action is 
based upon any judgment or upon 
an instrument for the payment of 
money only, the plaintiff may serve 
with his summons, in lieu of a 
complaint, a motion for summary 
judgment, together with supporting 
affidavits that detail every element 
necessary to the cause of action. It 
is in effect a plenary action brought 
on by use of motion practice. 

The motion is made returnable as 
a speaking motion not less than 20 
days after service has been com- 
peted. The plaintiff may set a hear- 
ing date on the motion later than 
the minimum time, and may re- 
quire the defendant to serve copies 
of answering papers upon him, 
within such extended period of 
time, not exceeding ten days, prior 
to the hearing date. The defendant, 
upon receipt of the moving papers, 
is put to his proof by submitting 
meritorious affidavits containing 
evidentiary facts to raise genuine 
factual issues. 

Such affidavits would have to 
conform with the requirements of 
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R. Civ. P. 1-510(e), which provide 
in essence that the affidavits must 
be made on personal knowledge 
and must set forth facts as would 
be admissible in evidence. All docu- 
mentary evidence that would ordi- 
narily be used upon the trial of an 
action should be attached to the 
moving papers or to the affidavits 
in opposition, if any. If the plaintiff 
is shown not to be entitled to the 
relief sought, the motion will, of 
course, be denied. However, if an 
item of proof is lacking, the court 
can adjourn the motion to require 
the submission of additional proof 
within a prescribed time before 
rendering a decision. 

In the event the motion is de- 
nied, the moving and answering 
affidavits become the complaint 
and answer, respectively, unless the 
papers fail to clearly define the 
issues satisfactorily, in which event, 
the court would be authorized to 
require formal pleadings. 

The court may also determine 
that the plaintiff, as a matter of law, 
does not have a cause of action and 
grant summary judgment to the de- 
fendant, even in the absence of the 
latter's demand for it. 

If it is determined that liability is 
established, but the amount of dam- 
ages is in dispute, the court in 
granting the motion will continue 
the proceedings to a prescribed 
date, within 30 days thereafter, for 
a hearing to resolve that sole re- 
maining issue. 


Similar procedures are author- 
ized in most states for limited 
classes of suits. In Florida, extra- 
ordinary remedies such as manda- 
mus, quo warranto, habeas corpus, 
certiorari and prohibition among 
others, are begun other than by fil- 
ing and service of a complaint, 
namely, by a petition accompanied 
by affidavits, and generally a brief 
or memorandum of law. 

The Virginia Notice of Motion 
Procedure provides for a surety’s 
action against his principal. Section 
7800 of the New York Civil Practice 
Law & Rules was enacted to 
achieve procedural simplification in 
proceedings against administrative 
public bodies or officers, which are 
instituted by the service of a peti- 
tion and affidavits. That state has 
also enacted an accelerated sum- 
mary judgment procedure (C.P.L.R. 
3213) similar to the recommenda- 
tion made here. 

Litigants would be spared costs 
and time by the elimination of for- 
mal pleadings, depositions, inter- 
rogatories, document examination, 
intermediate motions and trials by 
either the court or court and jury, 
in actions brought on promissory 
notes, guaranties, checks, accounts 
stated in writing and judgments. 
Such actions could conceivably be 
concluded within 30 days from 
commencement! 


—HERBERT LICHTERMAN 
Miami Beach 
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On December 12, 1972, a 
county judge writes: 

I am a member of the Board of 
Directors of the guidance clinic 
of my county. I would like to con- 
tinue my relationship with the 
guidance clinic; however, the 
Code of Judicial Conduct pro- 
posed by the ABA, Canon 5, B. 
(1) states: 

“A judge should not serve if 
it is likely that the organization 
will be engaged in proceedings 
that would ordinarily come be- 
fore him or will be regularly en- 
gaged in adversary proceedings 
in any court.” 

As a county court judge, I would 
be involved in Baker Act matters 
only in cases of emergency, but 
the guidance clinic will be in- 
volved regularly in the circuit 
court regarding Baker Act proceed- 
ings. 

Although the proposed Code of 
Judicial Conduct has not been 
formally adopted in Florida, it ap- 
pears that it will be adopted 
shortly, and at this time seems to 
represent a highly respected stan- 
dard for judicial conduct. 

On January 16, 1973, the com- 
mittee replied: . 

The Committee on Standards of 
Judicial Conduct is of the opinion 
that under the ABA Canons of 
Judicial Ethics, which were re- 
cently adopted by the Circuit 
Judges Conference of Florida, that 
you should resign as a member of 
the board of directors of the gui- 
dance clinic. 

It is their opinion that your 
services as a member of said board 


These opinions were issued by the 
Committee on Standards of Judicial 
Conduct, Judge Gunter Stephenson, 
chairman. Selected opinions of the com- 
mittee, as rendered between November 
1971 and April 1974 and in the future, 
will appear in this column from time 
to time. 
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would be inconsistent with the 
Code of Judicial Conduct as pre- 
scribed by ABA Canon 5, B(1). 
This is so because the guidance 
clinic would be involved in court 
proceedings which very likely 
would be of an adversary nature. 


On January 26, 1973, the follow- 
ing inquiry was received: 

I am sending you this letter in 
behalf of myself and other judges 
who are directors of the University 
of Miami Law Alumni. The en- 
closed question relates to the ex- 
tent of our participation in the af- 
fairs of the University of Miami 
Law Alumni Association. 

I would appreciate receiving 
your advice as to the extent of our 
participation as soon as possible 
since the annual telephone cam- 
paign is scheduled for February 
19, 1973. 

The undersigned judges of the 
circuit and county courts for the 
Eleventh Judicial Circuit are all 
graduates of the University of 
Miami School of Law, and _ all 
serve as directors of the Univer- 
sity of Miami Law Alumni Associ- 
ation. For many years, each of us 
has been active in the affairs of 
the School of Law and the Alumni 
Association, supporting its library 
and building programs, its efforts 
at continuing legal education, and 
various alumni activities, including 
the Annual Homecoming Breakfast 
and the Annual Alumni Family 
Day Picnic. We are extremely 
proud of the fact that our alumni 
association is recognized as one of 
the most active associations in the 
United States. 

While each of us looks forward 
to these activities each year, we 
are also mindful of the require- 
ments of the Canons of Judicial 
Ethics. We therefore seek the 
guidance of this committee with 


regard to the following questions: 

1. May we make telephone calls 
during this campaign for the pur- 
pose of soliciting funds for the 
Building and Scholarship Fund? 

2. If the Canons of Judicial 
Ethics preclude such telephone 
solicitation, may we act as captains 
to assist in recruiting volunteer 
workers, providing we do not par- 
ticipate in the actual solicitation, 
and that no solicitation is done in 
our names? 

3. May we act as cohosts at the 
cocktail party and dinner for the 
volunteers that precedes the solici- 
tation each evening, providing that 
we do not participate in the later 
solicitation of funds by those vol- 
unteers? 

4. May we act as cohosts at a 
general cocktail party that is given 
for all volunteers prior to the start 
of the ten-day campaign period? 

5. May we act as cohosts for a 
general cocktail party that is given 
for all volunteers at a time after 
the conclusion of the ten-day cam- 
paign period? 

6. May we continue to serve as 
directors or officers of the Univer- 
sity of Miami Law Alumni Associa- 
tion, since one of their many 
activities consists of the above- 
described fund-raising activities? 

We pose the above questions so 
that we can be certain that our 
participation in the activities of 
the association remain at all times 
consistent with our responsibilities 
as judges of the Eleventh Judicial 
Circuit of Florida. We add, how- 
ever, that as loyal and concerned 
alumni, we are desirous of partici- 
pating in those activities as fully 
and completely as our judicial 
responsibilities will allow. 

On February 13, 1973, the fol- 
lowing opinion was forwarded: 

Question 1, should be answered 
in the negative. Judges should 
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avoid fund-raising activities. Canon 
5 B (2). 

With one dissenting vote, it is 
the committee’s opinion that the 
activities outlined in your Ques- 
tions 2, 3, and 4 relating to activ- 
ities leading up to campaign soli- 
citation period would be contrary 
to the spirit of Canon 5 B (2). 

A majority of the committee felt 
that the activities described in 
your Questions 5 & 6 would be 
consistent with judicial standards. 

One member of our committee 
who is also a member of the Board 
of Directors of the University of 
Miami Law Alumni Association 
refrained from stating any views 
on the questions submitted. 


Letter dated February 1, 1973, 
Forwarded through Vassar B. Carl- 
ton, Chief Justice: 

Prior to my becoming a circuit 
judge, I represented one John Doe. 
Mr. Doe, an elderly man in poor 
health who lived on a moderate in- 
come derived from securities, ap- 
pointed me the executor of his will, 
with the oral request that my fees 
for various legal services be defer- 
red and collected in the form of 
an executor’s fee. This was done, 
following his death on July 11, 
1958. The order of final discharge 
was entered August 27, 1962. 

The chief beneficiaries of the de- 
cedent’s will were his residuary 
legatees, an individual residing in 
West Palm Beach and a charitable 
organization in New Jersey. The 
local residuary legatee recently in- 
formed me of the discovery that 
the decedent owned a larger in- 
terest in certain property on Nan- 


ATTENTION! Florida Bar Applicants 
WANT A FREE IN-DEPTH SAMPLE OF OUR COURSE? 
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tucket Island, in the State of Mas- 
sachusetts, which now has con- 
siderable value. The decedent had 
never mentioned this property to 
me and it was not administered as 
part of his estate. To clear the title 
and vest the same in the residuary 
beneficiaries, it is necessary to file 
ancillary proceedings in Massachu- 
setts. As executor of the will, it 
appears that under Massachusetts 
law I have the first right to be ap- 
pointed ancillary administrator. 
The attorneys handling the matter 
in the North advise that my duties 
would be strictly perfunctory, re- 
lated to the devolution of title, and 
not involving matters such as dis- 
tribution or collection of assets. 
Under Massachusetts law the land 
would vest directly in the residuary 
beneficiaries. If any rights of the 
different heirs to the property be- 
come contested, the courts of Flor- 
ida would not be involved in any 
way. 

The question is presented 
whether under these circumstances 
my appointment as ancillary ad- 
ministrator would consistent 
with the Code of Judicial Ethics. 

On February 23, 1973, the com- 
mittee advised by letter: 

You are advised that a majority 
of the Committee on Standards of 
Judicial Conduct is of the opinion 
that your appointment as ancillary 
administrator under the circum- 
stances described in your letter will 
be consistent with the Code of 
Judicial Conduct. 

Further, it appears that the de- 
mands on your time and the pro- 
bability of conflicts of interest are 
not substantial. 


Name 

Address Phone 

City ___State Zip 
Law School Year Graduated 
Law Firm City 
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Checklist For Preparation For Strikes In The Public Sector 


With the advent of collective 
bargaining legislation establishing 
standards for public employment 
collective bargaining, public em- 
ployers throughout Florida will 
now be faced with more frequent 
strikes, albeit illegal, by public em- 
ployees. 

Advanced planning for such 
strikes is necessary. When taken by 
surprise, as is often the case in 
this area, public employers could 
face a total collapse of public 
service. Unless steps are taken to 
maintain essential services in the 
face of a sudden walkout, there 
will be little room to negotiate 
during such a crisis in response 
to union demands. Concessions 
granted under the gun of a shut- 
down of essential services in des- 
peration to bring the striking em- 
ployees back to work may trigger 
strikers of other public employers 
in other departments or even of 
other public employers in the same 
or nearby communities. Unreason- 
able concessions are certainly not 
in the public interest. This catas- 
trophe is as unnecessary in the 
public sector as it is in the private 
sector. Preparation for a strike is 
not a way. of breaking a union or 


Granville M. Alley, Jr., is the se- 
nior partner in the law firm of Alley, 
Rock and Dinkel with offices in 
Tampa, Miami and Orlando. Mr. Al- 
ley is a member of the Tampa and 
Hillsborough County, Dade County, 
Orange County and American Bar 
Associations. He has been a member 
of The Florida Bar since 1954 and 
served as chairman of the Labor 
Relations Law Committee in 1960- 
1961. He authors the column this 
month on behalf of the Committee 
on Labor Relations Law, John-Ed- 
ward Alley, chairman, Guy O. Farmer 
II, editor. This column is the first of 
a two-part discussion. Part 2 will ap- 
pear in the October column. 
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punishing a lawbreaker, it is an 
obligation of the public employer 
of real significance. The purpose 
of this article is to serve as a guide 
to the public employer and _ its 
counsel in developing a_ strike 
program. We will explore occur- 
rences and reactions in strikes and 
short-term remedies adopted from 
private sector employers who have 
suffered from and prepared for 
strikes for many years. 

Since public employer strikes are 
illegal in Florida, (although quite 
often engaged in directly), there 
are attempts to disguise’ the con- 
duct by terminology or modifica- 
tion of the normal strike conduct. 
It is an illegal strike whenever the 
objective is the disruption of ser- 
vice to the public. 

Little reference is made in the 
following checklist to the use of 
the injunction to prevent or stop a 
threatened public employee strike, 
despite the fact that the strike is 
illegal. Obtaining the injunction 
is probably the least of the prob- 
lems of the public employer when 
faced with a public employee 
strike. However, obtaining an in- 
junction has not and cannot assure 
that the employees will not en- 
gage in a strike or refuse to return 
to work in violation of the court’s 
order. This does not mean to im- 
ply that an injunction should not 
be obtained. It should, because 
such activity is clearly in violation 
of the law. However, too on the 
strikers and/or the union obeying 
the law and/or a court’s order. In 
this day of public disorders, Water- 
gate, mass demonstrations by stu- 
dents and others, violation of the 
law seems to be the modus op- 
erandi rather than obeying the law, 
as in previous generations. Ac- 
cordingly, it is the author's opinion 
that while the injunction should be 
used, it must be used in conjunc- 


tion with self-help measures indi- 
cated in the following checklist. 

One other caveat should be 
added to the following checklist, 
and this concerns the importance 
of first line supervision* to pub- 
lic management. Throughout the 
checklist you will not how critical 
supervision is to the operations 
of the public employer when faced 
with a strike or in preventing a 
strike. An entire book could be 
written on the necessity of having 
the loyalty of the supervisors as 
well as having them legally ob- 
ligated to management. Accord- 
ingly, a primary determination 
must be made in the application 
of the suggested checklist as to 
how public management and the 
public employer stand with its 
supervision. 


Strike Prevention and Preparation 


A. Policy Decisions—Matters the 
public employer must consider 
long before its employees engage 
in a strike: 

1. Its ability to meet its service 
commitments to the public, such as 

(a) providing limited but un- 
interrupted service in the essential 
areas to the public, 

(b) assuring availability of sup- 
plies and materials necessary to 
operate such service, 

(c) whether to curtail, continue, 
or even enlarge jobs performed by 
contractors from the private sector, 
and 

(d) determining final limits of 
what the public-employer can do, 
using its own resources, to assure 
continued service. 

2. Security of personnel, build- 
ings and operating equipment— 
Determine prior to a strike what 
protection can be expected from 
the law enforcement agencies in 
the event of work stoppage? 

3. The right of employees who 
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will work during the strike. 

(a) What recognition and ad- 
ditional compensation should be 
made to supervisory and _non- 
striking employees who continue 
to work during the strike? 

4. How the public employer will 
treat the striking employees with 
respect to pay and fringe benefits 
such as overtime, vacation, insur- 
ance, sick leave and _ retirement. 
Under Florida Statutes Section 
839.221, striking employees were in 
effect forbidden reemployment 
with not only the struck public em- 
ployer, but any other Florida pub- 
lic employer. However, this section 
was noted for its non-enforcement, 
rather than enforcement. In any 
event, there are certain policy 
questions which the public em- 
ployer will have to answer in the 
event of a strike. A decision before 
the strike, even though it may have 
to be reversed because of the cir- 
cumstances developing from the 
strike, should be made so that it 
can receive the proper considera- 
tion outside the heat of battle. 

(a) When and how will you pay 
strikers for work already _per- 
formed? 

(b) Should striking employees 
be allowed to accrue leave time 
from the public employer during 
the time they are on strike? 

(c) Should you continue insur- 
ance coverage or pension benefits 
for employees while they are on 
strike? 

(d) Should you allow employ- 
ees to charge striking time to vaca- 
tion or sick leave? 

(e) Should you put down as 
sick leave if the striking employee 
becomes ill during the strike or is 
injured on the picketline? 

(f) Should you allow striking 
employees to work overtime after 
the strike? 

5. Whether legal action will be 
invoked, when and to what extent. 

6. Matters of public protection 
and safety. 

7. Protection of managers, work- 
ing employees and their families. 

8. Required maintenance. 


9. Adequate insurance to cover 
potential liability to employees in 
departments not properly covered 
by existing policies. 

B. Action to Take Before the 
Strike: 


1. Organization to meet strike 
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threat—Set up the proper organi- 
zation to handle a strike emer- 
gency. Set out in detail the roles 
of the various levels of manage- 
ment and set out responsibility, 
lines of authority to accomplish 
this responsibility and duties that 
are to be performed. 

2. If necessary, obtain authority 
to carry on services during the 
strike and to curtail or discontinue 
services that are not essential. 

3. Obtain approval to give suffi- 
cient authority to department 
heads to temporarily do what 
needs to be done in an expeditious 
manner.* 

4, Set up a strike committee® 
with the responsibility for and 
authority to: 

(a) determine 
critical functions, 
(b) prepare the strike plan, 

(c) implement the strike plan, 
and 

(d) train operating personnel 
on strike duties." 

5. Designate the strike head- 
quarters and make preparations to 
equip it with supplies, equipment 
and records as needed. It may be 
established at the public employ- 
er’s premises or at an alternative 
site in case access to these premises 


essential and 


poses some difficulty. Private com- 
panies have sometimes utilized 
hotels because of the fact that they 
are not as easily picketed. Whether 
it is necessary or not to set up tem- 
porary headquarters elsewhere, 
consideration should be given to: 

(a) Supplies, stationery, pre- 
addressed envelopes, for letters to 
employ ees, carbon paper, etc. that 
may be needed, 

(b) telephones, typewriters, 
mimeograph machines, reproduc- 
tion equipment, telephone answer- 
ing machines, etc., 

(c) records that may be needed 
such as payrolls, employees leave 
cards, list of key personnel, tele- 
phone numbers, computer tapes, 
ete. and 

(d) personnel who will be 
working in the headquarters. 
The strike headquarters will serve 
as the physical location where 
operational activities are coordi- 
nated and from where orders will 
emanate. It may also serve as the 
center for maintaining communi- 
cations with the news media, the 
public, the union and the employ- 
ees (both working and nonwork- 
ing). 

6. Designate an official to handle 
press relations and contact with the 
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LABOR LAW REVIEW—Public sector strikes 


news media. It is essential, even 
more so than where a private em- 
ployer is involved, that the public 
employer be ready to refute reck- 
less union charges. Strikes by pub- 
lic employees are considered 
extremely newsworthy since it 
directly involves the public. Ac- 
cordingly, it is essential to effec- 
tively tell the public employer's 
story. Dealing with the news media 
is a matter to be considered very 
carefully. Here are some key things 
to consider: 


(a) Have only one spokesman 
from management act as a press 
relations officer. He should be the 
only one authorized to issue press 
releases concerning the strike and 
should obtain the necessary infor- 
mation before it is released. 

(b) Strive to tell the public em- 
ployer’s story openly and _truth- 
fully. 

(c) Inform the news media of 
developments pertaining to strike 
before the union does. 

(d) Stick to the issues in 
making public statements refuting 
union’s statements. 

(e) Explain the issues and rea- 
sons from management's position 
on the issues. 

(f) Make sure public statements 
are consistent and accurate. 

(g) Maintain contact with radio 
and television stations and news- 
paper editors. 

7. Determine any emergency 
measures’ that might be taken, 
under what circumstances they 
would be be taken and by whom 
to try to prevent the strike from 
occurring. (See Section III—Strike 
Prevention. ) 


C. Develop a Program for Main- 
taining Essential Services. 

1. Determine: 

(a) which services are essential 
to the welfare of the public, 


(b) which services are neces- 
sary but nonessential functions, 
and finally, 

(c) those departments which 
the public employer normally 
operates but are neither essential 
nor absolutely necessary. 

2. Under guidance and in co- 
ordination with the Strike Com- 
mittee have each department head 
review the operation of his depart- 
ment to: 

(a) Identify essential and em- 
ergency jobs to be done in each 
department, the skill requirements, 
and the minimum number of em- 
ployees required to do each job. 

(b) Determine, person by per- 
son, who will work from among 
these possible sources of operating 
personnel: 


(1) department heads; 

(2) supervisors; 

(3) professionals; 

(4) office workers; 

(5) nonunion employees or em- 
ployees represented by nonstriking 
unions; 

(6) employees transferred from 
other departments not affected by 
the strike; and 

(7) loyal employees in the de- 
partments affected. 

(c) Review the existing require- 
ments for operating certain equip- 
ment and determine which can be 
operated with a smaller comple- 
ment of men than normally re- 
quired. 


3. Based on the information ob- 
tained from the various depart- 
ment heads, the Strike Committee 
should: 

(a) Prepare an inventory of of- 
fice, professional, nonunion and 
supervisory personnel that can be 
expected to continue to work and 
determine the number and types of 
employees needed to maintain 
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emergency level of service in each 
department. 

(b) Match names of available 
personnel with jobs they are quali- 
fied to perform. Where an essen- 
tial job cannot be performed with 
available personnel, the strike com- 
mittee should make arrangements 
to train personnel and/or obtain 
necessary outside assistance from 
private employers or other public 
employers. 

4. Consider outside sources ( pri- 
vate or other public employer) to 
perform functions that cannot be 
performed with “in-house” person- 
nel. 

5. Provide for the safety of the 
working employees. 

6. Provide training to update 
nonstriking personnel in the opera- 
tion of the various equipment. 

7. Procure necessary licenses for 
supervisors and other employees to 
operate such equipment. 

8. Provide food, lodging (in- 
house if necessary ) and transporta- 
tion for employees who will work 
and means of contact by their 
families in case of emergency, etc. 


D. coordination with the 
department heads, the Strike Com- 
mittee should review and develop 
separate programs for assuring an 
adequate inventory of supplies and 
materials which are necessary to 
operate the: 


(a) essential, 
(b) necessary, and 
(c) all remaining services. 


The Strike Committee should: 

1. Make an inventory of the es- 
sential materials, determine their 
consumption rate for each of the 
departments and compute require- 
ments of consumption under the 
most adverse conditions. 

2. Consider stockpiling essential 
supplies that are nonperishable. 

3. Consider advancing delivery 
times of supplies prior to an ex- 
pected strike and after the strike 
occurs, schedule deliveries when 
strikers are less likely to be present 
in large numbers such as the early 
morning, starting or evening quit- 
ting times. 

4. Consider leasing warehouses 
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for supplies that cannot be stored, 
stockpiled or delivered to the 
struck departments. 


FOOTNOTES 


‘The infamous teachers’ strike in 
1968 was called “mass resignations.” The 
Florida Supreme Court recognized this 
tactic as a “strike.” Pinellas County 
Classroom Teachers Association v. Board 
of Education, 214 So.2d 34 (Fla. 1968). 
Police strikes through mass sick call are 
referred to as “blue flu.” Slowdowns, 
refusals to work overtime, flooding the 
public employer with demands for more 
services than can be granted, or even 
professional meetings that never end are 
all forms of “strikes.” (All sanctions are 
not strikes or strike substitutes, but 
sanctions that are an attempt to prevent 
or warn other teachers not to seek em- 
ployment with a public employer are 
actually a strike substitute.) Board of 
Education v. N. J. Education Associa- 
tion, 96 N.J.S. 371, 233 A.2d 84 (1967). 

* The following is a summary of legal 
principles relative to enjoining strikes by 
public employees with which every pub- 
lic employer labor attorney should be 
familiar: 

1. A strike by public employees is 
unlawful in the absence of specific legis- 
lative authorization. Pinellas Co. C. 
Teachers Ass’n v. Board of Public Instr., 
214 So. 2d 34 (Fla. Sup.Ct. 1968), Port 
of Seattle v. International Longshore & 
W.U., 52 Wash. 2d 317, 324 P.2d 1099 
(1958), City of Manchester v. Manches- 
ter Teachers Guild, 100 N.H. 507, 131 
A.2d 59 (1957). 

2. A public employer is entitled to 
injunctive relief against a strike by pub- 
lic employees. City of Minot v. General 
Drivers & Helpers U. No. 74, 142 N.W. 
2d 612 (N.D. Sup. Ct. 1966). City of 
Pawtucket v. Pawtucket’s Teachers Al- 
liance, Local 930, 87 R.I. 364, 141 A.2d 
624 (1958). Norwalk Teachers’ Ass’n v. 
Board of Education, 138 Conn. 269, 838 
A.2d 482 (1951). 

3. A showing of irreparable harm is 
not a condition precedent to obtaining an 
injunction against a strike by public em- 
ployees. City of Rockford v. Local No. 
413, Int. Ass’n of Fire., 98 Ill. App. 2d 
36, 240 N.E. 2d 705 (1968). 

4. An injunction against a strike by 
public employees does not constitute in- 
voluntary servitude, contrary to the 13th 
Amendment to the U.S. Constitution. In 
Re Block, (Wallbridge Township Fed- 
eration of Teachers, Local 822), per 
curiam 50 N.J. 494, 236 A.2d 592 
(1967). Board of Education v. Montgo- 
mery Co. Education Ass’n, 67 LRRM 
2745 (Md. Cir. Ct. 1968). 

5. Allowing employees in the private 
sector the right to strike while denying 
employees in the public sector the right 
to strike, does not violate the equal pro- 
tection and due process clauses of the 
14th Amendment to the U.S. Constitu- 
tion. Abbott v. Myers, 20 Ohio App. 2d 
65, 251 N.E. 2d 869 (1969), City of 
New York v. Delury, 23 N.Y. 2d 175, 
295, N.Y.S. 2d 901, 243 N.E. 2d 128 
(1968), appeal dismissed 394 U.S. 455 
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(1969). Rankin v. Shanker, 23 N.Y. 2d 
111, 205 N.Y.S. 2d. 625, 242 N.E. 2d. 
802 (1968). In Re Block, ( Wallbridge 
Township Federation of Teachers, Local 
822), per curiam, 50 N.J. 494, 236 A.2d 
592 (1967). 

6. Public employees do not have a 
constitutional right to strike. Kirker v. 
Moore, 308 F. Supp. 615, 73 LRRM 
2167 aff'd. 436 F.2d 423, cert. denied 
404 U.S. 824 (1971). City of New 
York v. Delury, 23 N.Y. 2d 175, 295 
N.Y.S. 2d 901, 243 N.E. 2d 128 (1968), 
appeal dismissed, 394 U.S. 455 (1969). 
City of Manchester v. Manchester Teach- 
ers Guild, 100 N.H. 507, 131 A.2d 59 
(1957). 

7. Strikes by public employees en- 
gaged in governmental as well as pro- 
prietary functions are illegal. Delaware 
River and Bay Authority v. International 
Organization of Masters, Mates and 
Pilots, 45 N.J. 138, 211 A.2d 789 
(1965). Port of Seattle v. International 
Longshore & W.U., 52 Wash. 2d 317, 
324 P.2d 1099 (1958), City of Alcoa 
v. International Bthrhd. of Elec. Wkrs.. 
U. No. 760, 203 Tenn. 12, 308 S.W. 2d 
476 (1957). City of Los Angeles v. 
Bldg. & C. Tr. Council, 94 Cal. App. 
2d 36, 210 P. 2d 305 (1949). 

* Although in the private sector, sup- 
ervisors are not given the protected right 
to strike by the National Labor Rela- 
tions Act, and they are legally recognized 
allies of management, this may not be 
true in the public sector in Florida. The 
public employer may well find that his 
most vocal union support lies among his 
supervisors. Accordingly, it is the wise 
public employer who does everything in 
its power to strengthen its relationship 
with and the loyalty of its supervisors. 

*Department heads must be given 
sufficient authority to cope effectively 
with any emergency situations that may 
arise during the course of the strike. 
Department heads should be empowered 
to by-pass certain standard operating 
procedures in order to operate their de- 
partments efficiently under the circum- 
stances. The personnel director for 
example, could temporarily reduce em- 
ployment requirements or standards and 
shorten tests or procedures for the hiring 
of new employees temporarily or even 
permanently; the purchasing agent may 
be authorized to expedite contracts with- 
out calling for competitive bids in order 
to have private employees perform cer- 
tain essential functions of the various 
departments. 

* Duties and _ responsibilities of the 
members of each strike committee should 
cover at least the following major areas: 

(a) mhking necessary arrangements 
with localj private sector maintenance 
garages, filling stations, car agencies, 
etc. for emergency services and repairs 
or rental of operational equipment; 

(b) establishing, assignment and _ ro- 
tation of office employees, supervisors 
and nonstriking employees who are to 
participate in emergency operations of 
the vital services to be provided; 

(c) deciding when to initiate action 
to obtain a court injunction against the 
strike or to prevent the strike from oc- 
curring; 


(d) instructing department heads to 
analyze and determine how they can 
operate in the event of a strike; 

(e) reviewing and determining pro- 
visions for implementation of strike pro- 
cedures; 

(£) determining which services may 
have to be provided and how this is 
going to be accomplished; 

(g) contacting various other employ- 
ers in the area to obtain the help where 
necessary including emergency workers; 

(h) advertising for temporary and 
permanent positions and making neces- 
sary provisions prior to and/or during 
the strike for intensified recruitment; and 

(i) providing for the security of the 
public employer. 

® Private employers have been able to 
survive strikes without having to curtail 
manufacturing or service responsibilities 
simply by training their force of super- 
visory and nonunion employees to handle 
key operations. The same special train- 
ing for strike duties is essential to the 
public employer, if it is going to survive 
a strike. A minimal amount of training 
should be given as a routine matter suf- 
ficient at least to insure availability of 
trained and licensed equipment operators 
during the strike. 

* Such emergency matters could en- 
compass such things as: 

(1) Announcing bonus payments to 
those employees in the department who 
do not engage in the illegal strike; 

(2) Department heads calling the 
potential strikers together and discussing 
the pros and cons of the strike; 

(3) Seeking court relief when the 
facts warrant asking for relief against 
the instigators of the strike. This would 
be tied in with the action. suggested in 
Section III. 
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ENVIRONMENTAL 


Attorney's Fees In Environmental Litigation 


There are some things which 
cannot be learned quickly, espe- 
cially the complex technicalities of 
environmental law,' and _ time, 
which is all we have, must be paid 
heavily for their acquiring. All too 
often we find many practitioners 
prone to enter the embroilment of 
environmental litigation? without 
fully considering the source and ex- 
tent of the remuneration deserved 
by them. Our zealous brethren 
should be cognizant that what we 
anticipate seldom occurs; what we 
least expect generally happens.* 

Fee-minded attorneys should 
carefully examine the statutory and 
case law affecting the awarding of 
fees, if any. Even then the long ex- 
pected sure-fire fee may never be 
awarded by the court or paid by 
the concerned but inadequately 
funded client. The logomachy ex- 
isting between the law and its in- 
terpreters at the trial and appellate 
levels leaves fees a question of un- 
certainty until the judge’s order or 
opinion is written. 

Recently, in a Florida federal 
court? a partially successful public 
interest litigant requesting attor- 
neys fees under the “private attor- 
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law firm of Goldstein, Goldstein & 
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School of Law of Samford University 
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Florida Bar in 1969, and the U/S. 
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the ABA/YLS Land Use Study Com- 
mittee and is presently a member of 
the ABA and The Florida Bar En- 
vironmental Law Committees and the 
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ney general” theory was denied its 
request. In another case known as 
the Cross-Florida Barge Canal 
suits, U.S. Senior Circuit Judge 
Harvey M. Johnson had ruled not 
long ago that each party should 
pay his own legal costs. Recently, 
however, the question is being 
asked to be reconsidered. The 
plaintiff, EDF, argues that it “pre- 
vailed” in® the action since the De- 
partment of Interior's environmen- 
tal impact statement had been 
thrown out and a new EIS ordered 
prepared; also EDF obtained a 
preliminary injunction stopping the 
construction of the canal. 

The “prevailing party” theory is 
statutory in Florida, although most 
of the current cases discussed in 
this article are in the federal sector; 
Florida has its own Environmental 
Protection Act of 1971.7 This act 
provides, 


In any action instituted pursuant to this 
section, the prevailing party or parties 
shall be entitled to costs and attorney 
fees. If the court has reasonable ground 
to doubt the solvency of the plaintiff or 
the plaintiff's ability to pay any cost 
or judgment which might be rendered 
against him in an action brought under 
this section, the court may order the 
plaintiff to post a good and sufficient 
surety bond or cash. 


It appears from the language that 
the award of the fees is manda- 
tory.* This is contrary to the rule 
in federal courts® where the issue 
of fees is within the discretion of 
the trial judge.'® The discretionary 
decision to award fees is authorized 
by environmental statutes enacted 
by Congress."' 

New and significant decisions 
have extended the principle that 
citizen organizations, i.e. “private 
attorneys general,” are entitled to 
fees and costs. Recognizing their 
broad equitable power, some courts 
have concluded that the interests of 


justice require fee shifting where 
the plaintiff acted as such “private 
attorney general,” vindicating a pol- 
icy that Congress considered of the 
highest priority.'* 

The Wilderness Society v. Mor- 
ton case (supra) was an action by 
three environmental protection 
groups to halt construction of the 
trans-Alaskan pipeline. Violations 
of Mineral Leasing Act (MLA) and 
National Environmental Policy Act 
(NEPA) were attacked. The court 
halted the construction of the pipe- 
line, but Congress amended the 
acts to permit the construction to 
continue. The court held that the 
plaintiffs were entitled to one-half 
of the attorney fees and costs, and 
charged same to oil company de- 
fendants. The court noted that 
equity justified apportioning fees 
and costs equally between U.S. and 
private oil companies, but prohibi- 
tion against awarding attorney fees 
against U.S.'* required plaintiffs to 
bear one-half expense. The court’s 
ratiocination was that the general 
rule against awarding attorney fees 
should not be applied where en- 
vironmental groups acting as “pri- 
vate attorneys general” furthered 
public policy by forcing reevalua- 
tion of the project and revision of 
statutes by Congress. 

In Sierra Club v. Lynn (supra), 
the Texas Federal District Court 
awarded $20,000 for costs and at- 
torneys fees to the plaintiff even 
though plaintiff had not prevailed 
in the litigation. It held that," 


. . the position of the citizen plaintiff 
is analogous to that of a plaintiff in a 
civil rights suit, wherein it has been con- 
cluded that attorneys’ fees should be 
awarded unless the trial court can arti- 
culate specific reasons for denial .. . 
the burden of assuring full compliance 
with national environmental policy act 
has fallen upon concerned citizens. The 
mere fact that there is no provision in 
the statute for the awarding of attorneys’ 
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fees will not be viewed as a ban to 
such an award. 


In Sierra Club v. Lynn, the plain- 
tiff sought an injunction against a 
new community development proj- 
ect sponsored by HUD and a pri- 
vate developer, alleging the project 
would pollute nearby underground 
reservoir and that environmental 
impact statement filed by HUD 
was inadequate under NEPA. The 
United States has not consented to 
an award of attorneys’ fees against 
the federal defendants under NEPA, 
the Rivers and Harbors Act of 
1899, or under 33 U.S.C., Section 
1344. However, plaintiffs have been 
successful in obtaining attorneys’ 
fees against nongovernmental de- 
fendants as indicated in the cases 
cited, supra. 


In Natural Resources Defense 
Council v. Environmental Protec- 
tion Agency, __F. 2d__, 5 ERC 
1891 (Cir., 1973), plaintiffs were 
successful in obtaining judicial re- 
lief requiring EPA to comply with 
certain of its obligations under the 
Clean Air Act Amendments of 1970. 
Filing a statutory waiver of EPA’s 
protection under 28 U.S.C. Section 
2412, the court ordered both costs 
and attorney’s fees to the plaintiffs. 
In doing so, the court first noted the 
growing trend toward an equitable 
distribution of litigation costs as a 
means of encouraging litigation in 
the public interest. 

Court-awarded legal fees are of 
crucial importance today in the 
fight to save our environment be- 
cause no other feasible method ex- 
ists for ensuring citizen vigilance 
in public interest litigation. Public 
interest environmental litigants usu- 
ally seek specific relief such as dec- 
laratory judgment, injunction, or 
mandamus. Of course, these ac- 
tions do not create money judg- 
ments in which to pay for attor- 
neys’ fees and costs. Certain equita- 
ble factors are to be considered as 
guidelines in aiding the court in 
determining whether to award fees 
or not. The citizen’s suit imple- 
ments a strong public policy favor- 
ing protection of the environment. 
An award of fees against a private 
polluter must necessarily have a 
deterrent effect on other violators 
of the environmental laws. The pri- 
vate polluter who disregards the 
environmental interest of the pub- 
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lic could be said to be guilty of bad 
faith and should pay the cost of 
the litigation necessitated by his 
disregard for the law and the pub- 
lic. When public officials are sub- 
ject to constant examination in the 
performance of their nondiscretion- 
ary duties, government is likely to 
be more responsive to public 
needs.'® Also, the relative economic 
positions of the parties must al- 
ways be at least a consideration in 
allocating costs. The courts have 
developed two major exceptions to 
the general rule against the award 
of expenses and attorneys’ fees: the 
“bad faith” and the “equitable 
fund” doctrines. The bad faith ex- 
ception has been found in civil 
rights and in school desegregation 
cases.'® Bad faith doctrine is im- 
planted into the fee provisions of 
the new federal environmental laws 
so that they can discourage frivo- 
lous citizens’ suits while simultane- 
ously encouraging good faith ac- 
tions against polluters and negli- 
gent government officials. 

In Mills v. Electric Auto-Lite 
Co." plaintiffs brought a private 
action under Section 14A of the Se- 
curities Act of 1934. In that case 
plaintiffs were! awarded attorneys’ 
fees. The court granted an equi- 


table award of fees at an interim 
stage in the litigation. 

The “private attorney general” 
doctrine has been applied to other 
types of cases and its use properly 
is not limited to civil rights cases.'§ 
Cases involving great public con- 
cern are prime examples in apply- 
ing the doctrine. “Commentators 
have pointed to public-interest en- 
vironmental litigation as an area of 
the law fused with strong statutory 
policy and deserving of treatment 
under the doctrine. Such an en- 
vironmental action easily fits the 
mold established in Mills, Piggie 
Park, and Lee.”'* 


Another caveat prior to launch- 
ing an environmental invasion 
against federal or state defendants 
is the defense of “sovereign im- 
munity”*° as it may apply to the 
award of attorneys’ fees. It is gen- 
erally held under the old common 
law doctrine that private individ- 
uals are not permitted to sue the 
state as sovereign in its own courts 
unless the state waives its inherent 
immunity from suit. Additionally, 
every state is guaranteed under the 
Constitution*' a contrasting design 
of sovereign immunity. 

The exception to the immunity 
doctrine is permitted when and if 
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the statute governing the actions of 
the official is unconstitutional,** 
when the official is sued in his rep- 
resentative capacity. The reasoning 
of the exception is that the officer 
acts without the authority of the 
sovereign. Therefore, he is subject 
to suit since the official fails to be 
the sovereign’s agent.** The de- 
fense of sovereign immunity may 
be first dealt with in regard to the 
basic jurisdictional challenge to the 
cause of action and again in rela- 
tion to the request for attorneys’ 
fees and costs at the end of the liti- 
gation trail or during its course. 

In the mundane realm of obtain- 
ing the reward of a large fee the 
shop-worn words of Judge Magru- 
der apply equally as well in en- 
vironmental litigation, whether all 
of the cases are favorable or not. 

. .“that there is no harm in ask- 
ing.”** 

And if prior to asking for a large 
award of fees, the attorney success- 
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fully brings his case to a conclusion 
within the framework of the prin- 
ciples discussed in these notes, he 
has the opportunity of not only 
waxing rich in the pecuniary sense 
but also in helping to accomplish a 


better world to live in. ‘| 
FOOTNOTES 

*Wade L. Hopping in “Threshold 
Considerations,” Environmental Regula- 


tion and Litigation in Florida, §3.10 at 
57 says: “The solution to most major 
environmental problems involves large 
expenditures of a lawyer’s time in hear- 
ings, negotiations and research. The 
client should be advised that he _ is 
making a long-term investment.” 

2 James Reston, The New York Times 
(April 26, 1970) observed: “In every 
community, there are young lawyers 
eager to, use all legal methods to en- 
force the new antipollution laws. . .” 

* Disraeli, Benjamin, Earl of Beacons- 
field, Henrietta Temple, Book II, Chap. 
IV (1832). 

‘Florida Audubon Society vy. Calla- 
way et al. __F. Supp.__, —-ERC__ 
(M.D. Fla. 1974), Case No. 73-824-Civ. 
J.-S. 

* Environmental Defense Fund, Incor- 
porated, et al. vy. Corps of Engineers the 
United States Army et al. __F. Supp. 

° Recent developments and discussion 
—Wilderness Society v. Morton, F. 
2d.__(D.C. Cir, No. 72-1796, April 4, 
1974), 6 ERC 1427 Sierra Club v. Lynn, 
364 F. Supp. 834 5 ERC 1745 (W.D. 
Texas 1973). La Raza Unida v. Volpe, 
337 F. Supp. 221, 4 ERC 1797 (N.D. 
Cal., 1972). “Awarding Attorney and 
Expert Witness Fees in Environmental 
Litigation,” 58 Cornell L. Rev. 1222 
(1973). 

7 Section 403.412 (2) (f£) F.S.A. See 
also §304 (d), Clean Air Act, 42 U.S.C. 
§1857h-2(d). 

Environmental Regulation and Liti- 
gation in Florida, Appendix G., at 590. 

*See note 6 supra. 

*° See Federal Water Pollution Con- 
trol Act Amendments of 1972, §505 (d), 
33 U.S.C.A. §1865 (d) (Supp. 1973); 
Marine Protection, Research, and Sanc- 
tuaries Act of 1972, §105 (g) (4), 33 
U.S.C.A. §1415 (g) (4) (Supp. 1973); 
Clean Air Amendments of 1970, §304 
(d), 42 U.S.C.A. §1857 h-2(d) (Supp. 
1973); Noise Control Act, §12 (d), 42 
U.S.C.A. §4911 (d) (Supp. 1973). 

1 Ibid, Note 10. 

*?Wildnerness Society v. Morton 
(supra), 6 ERC at 1428, citing Newman 
v. Piggie Park Enterprises, Inc., 390 
U.S. 400, 402 (1968). See, e.g., Natural 
Resources Defense Council v. EPA, 1 
Cir., 484 F. 2d 13831 (5 ERC 1891) 
(1973); Cooper v. Allen, 5 Cir., 467 
F.2d 836 (1972); Donahue v. Staun- 


ton, 7 Cir., 471 F. 2d 475 (1972) cert 
den., 410 U.S. 955 (1973); Cole v. Hall, 
2 Cir., 462 E2d 777 (1972); Knight v. 
Auciello, 1 Cir. 453 F. 2d 852; Lee v. 
Southern Home Sites Corp., 5 Cir., 444 
F.2d 148 (1971). 

** Title 28 U.S.C. Sec. 2412 seems to 
serve as a bar to awarding attorneys’ 
fees against federal defendants. 

“Except as otherwise specifically 

provided by statute, a judgment for 

costs ... but not including the 
fees and expense of attorneys may 
be awarded to the prevailing party 
in any civil action brought by or 
against the United States or an 
agency ... of the United States 

. . . (emphasis supplied). 

** 364 F. Supp. at 848. 

** Cornell Law Review, Volume 58, 
No. 6, July 1973. 

*® Monroe v. Board of Commissioners, 
891 U.P.S. 450 (1968), Kato v. Parham, 
403 F. 2d 12, 16 (8th Cir. 1968); 
Bradley v. School Board, 345 F. 2d 310, 
$21, (4th Cir. 1963). 

7396 U.S. 375 (1970). 

*® See note 6. 

*° Cornell Law Review, Volume 58, at 
1241, also see The Allocation of Attor- 
ney’s Fees After Mills & Electric Auto- 
Lite Co., 38 U. Chi. L. Rev. 316, 318 
and N.14 (1971). Costs usually are 
treated as an allocation of the ubiqui- 
tous expenses justly between the liti- 
gants. 

*°See note 18 supra. 

Eleventh Amendment—restriction to 
suits by citizens of another state: 

The judicial power of the United 
States shall not be construed to ex- 
tend to any suit in law or equity, 
commenced or prosecuted against 
one of the United States by citizens 
of another state, or by citizens or 
subjects of any foreign state. 

See also Parden v. Terminal Py. of 

Ala. State Docks Dept., 377 U.S. 

184, 186 (1964). 

*2 See Ex Parte Young, 209 U.S. 123 
(1908)—state official and Hammer v. 
Dagenhart, 247 U.S. 251 (1918)—fed- 
eral situation. 

*8 Cornell Law Review, ibid, at 1249. 

** Magruder, “Mental and Emotional 
Disturbance in the Law of Torts,” 1936, 
49 Harv. L. Rev. 1033, 1655. 
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ROGOW 


There Can Be No Equal Justice Where the Trial A 
Man Gets Depends on the Amount of Money He Has 


Editor's Note: The June “Equal 
Justice” column focused upon the 
need for flexible determinations of 
indigency under civil in forma pau- 
peris statutes. This article explores 
the limitations of those statutes in 
relation to discovery and trial costs. 
The author advocates a theory built 
upon the “effective assistance of coun- 
sel” as a means to expand access to 
the courts and insure quality repre- 
sentation for people of limited means. 


The pages of this Journal have 
reflected the realization that the 
unmet need for legal services is 
immense. The problem was exten- 
sively discussed at the recent Flor- 
ida Bar Long Range Planning 
Conference, and resulted in this 
priority recommendation: 


The legal profession has a special 
responsibility to society because of 
its training and abilities, its unusual 
relationship to the administration of 
justice and because of public ex- 
pectations. In discharging its respon- 
sibility, the legal profession must im- 
prove access to, and ‘the delivery of, 
legal services, encourage and support 
public financing of legal services; 
devote more of its resources—both 
manpower and funds—to the delivery 
of legal services to the poor; provide 
innovative plans to finance persons 
of modest means... . Fla. B. J. 
May 1974, p. 323. 


The Legal Services Program, 
created by the Economic Oppor- 
tunity Act of 1964 (Title 28 U.S.C. 
§2809(a)(3), does not begin to 
meet the unmet needs: 

The funds for legal services have 
not increased at a rate which would 
approximate the growing demand for 


This column is written by Bruce 
S. Rogow, associate professor of law 
at the Nova University Center for 
the Study of Law, on behalf of the 
Legal Aid and Indigent Committee 
of The Florida Bar, Paul C. Doyle, 
chairman. The column seeks to pro- 
mote interest and discussion of legal 
issues which relate to the poor. 
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representation. It is estimated that 
the Program is only serving about 
20% of. the need for legal counsel. 
2 U.S. Cong. & Admin. News, 1972, 
p. 3277. 

A House-Senate Conference on the 
proposed “Legal Services Corpora- 
tion Act of 1974” has recommended 
a 26% funding increase over the 
1972 appropriations. The cost of 
living since 1972 has increased by 
over 15%, according to the Bureau 
of Labor Statistics. So even if the 


Legal Services funded programs in 


Florida (Greater Miami Legal 
Services, Florida Rural Legal Ser- 
vices, Law, Inc., in Tampa, and 
the Duval County Legal Aid Asso- 
ciation) receive increased funds if 
the new Act is approved, they can- 
not be expected to do much more 
than they have in meeting the un- 
met legal needs of Floridians. Some 
relief for lower-middle income peo- 
ple may be achieved through the 
use of prepaid legal services plans. 
The Board of Governors in March 
recommended the amendment of 
Article XIX of the Integration Rule 
to facilitate such plans under cer- 
tain conditions. (Fla. B. J. May 
1974, p. 319.) 

But providing lawyers at no cost, 
or at reduced costs merely is the 
first step in insuring open access to 
our system of justice. Every lawyer 
knows that beyond the expenses of 
his or her time lies litigation and 
discovery costs which can easily 
preclude the maintenance of an ac- 
tion or defense. 

The initial phase of the problem 
has been ameliorated in Legal Ser- 
vices Programs because nearly all 
of their clients can avail themselves 
of the federal and state in forma 
pauperis statutes which relieve in- 
digent litigants from prepayment 
of certain costs and fees. See Title 
28 U.S.C. §1915 and F.S.A.§57.081, 
reproduced in full at the conclu- 
sion of this article. Private attor- 


neys, working without a direct 
“fee” from the client (some group 
prepaid plans) or those who are 
simply volunteering their time 
without any expectation of a fee 
(F.S.A. §57.081 requires an attor- 
ney’s affidavit reflecting that fact. 
The federal statute, Title 28 U.S.C. 
§1915, does not impose such a re- 
restriction.) should make use of 
the in forma pauperis statutes. In 
the only United States Supreme 
Court case discussing how poor 
one must be under $1915, the 
Court commented: 


We cannot agree with the court 
below that one must be absolutely 
destitute to enjoy the benefit of the 
statute. We think an affidavit is 
sufficient which states that one can- 
not pay because of his poverty “pay 
or give security for the costs . . . and 
still be able to provide” himself and 
dependents “with the necessities of 
life.” To say that no persons are en- 
titled to the statute’s benefits until 
they have sworn to contribute to 
—— of costs, the last dollar they 

ave or can get, and thus make 
themselves their dependents 
wholly destitute, would be to con- 
strue the statute in a way that would 
throw its beneficiaries into the cate- 

ory of public charges. The public 

paying costs of a particular litigation 
only to have imposed on it the ex- 
pense of supporting the person thereby 
made an object of public support. 
Nor does the result seem more desir- 
able if the effect of this statutory 
interpretation is to force a litigant to 
abandon what may be a meritorious 
claim in order to spare himself com- 
plete destitution. We think a con- 
struction of the statute achieving 
such consequences is an inadmissible 
one 


Adkins v. E.I. DuPont de Nemours 
& Co. 335 U.S. 331, 339-340 
(1948). 


No Florida cases have offered 
similar insights. But as different as 
the statutes are, the Supreme 
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Court’s views in Adkins are a 
guidepost for Florida. The stan- 
dard for determining the right to 
a public defender is also helpful. 
F.S.A. §27.51 provides that in- 
come of $75 per week for a single 
person, plus $10 for each of the 
first two dependents and $5 per 
week for any others, qualifies one 
for defender services, which in- 
clude expensive discovery and ex- 
pert witness costs. We are speak- 
ing, for the moment of much more 
minimal costs (filing fees, service 
of process, publication costs a la 
Boddie v. Connecticut, 401 U.S. 
371 (1970) and Grissom v. Dade 
County, 293 So. 2d 59 ( Fla. 1974) ) 
and no cost for counsel. 

The point is that the civil in 
forma pauperis statutes deserve 
more consideration by counsel, 
especially private attorneys who 
want to do good deeds but are 
understandably reluctant to pay 
from their own pockets for the 
privilege. The statutes spread the 
costs to the general fisc by requir- 
ing certain free services from 
public officers at the outset, with 
the possibility of reimbursement to 
the general treasury if the poor 
person prevails. 


There are of course other expen- 
ses attendant to representing a 
client. Court reporters attendance 
fees, witness fees for depositions, 
the costs of the typed depositions, 
expert witnesses, general investi- 
gation costs. The list goes on and 
on. Of course, many of these ex- 
penses would be recoverable from 
the losing party. F.S.A. §57.071 
and Title 28 U.S.C. §1920.) But 
not every case, which looks good 
at the beginning, is won. And in 
close cases the parties are often 
required to bear their own costs. 
Even if one is to recover costs, 
appeals may tie substantial sums 
up for years. There are also ethical 
questions involved in an attorney 
underwriting such costs for a 
client. 


Many of these expenses, which 
become essential after the com- 
mencement of an action, catapult 
a person who can pay filing and 
service fees into indigency. There 
is no bar to seeking the benefits of 
the in forma pauperis statutes after 
a case has begun, but the question 
is whether the statutes are broad 
enough to cover the subsequent 
costs. 
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The Florida Statute, as written, 
only contemplates waiver of the 
fees payable to “courts, sheriffs 
and clerks of the county in which 
[the insolvent persons] _ reside. 
... The territorial restriction has 
been declared unconstitutional. 
(State ex rel Shellman v. Norvell, 
270 So. 2d 417 (4th D.C.A. 1972).) 

The due process access to courts 
cases, Boddie and Grissom, supra, 
have added another dimension by 
requiring the state to assume the 
expense of publication fees in cer- 
tain types of cases. 

The federal statute offers a little 
more latitude. By its wording, it 
appears to be broader than the 
state statute. But a vintage de- 
cision, Cheek v. Thompson, 33 
F.Supp. 497 (D.C. La. 1940), pre- 
sents a more catholic view. The 
costs of some types of bonds have 
been dispensed with under the 
provisions of § 1915. (Pasquarella 
v. Santos, 416 F.2d 436 (Ist Cir. 
1969).) It should not be forgotten 
that one kind of filing fee still must 
be paid notwithstanding § 1915. 
The bankruptcy filing fee of $50 
was held to be nonwaivable in 


U.S. v. Kras, 409 U.S. 34 (1973). 


Although there has been a pau- 
city of federal or state cases con- 
cerned with expanding in forma 
pauperis, one court has said: 
“Grave doubt exists as to whether 
§1915 authorizes this court to aid 
private litigants in conducting pre- 
trial discovery.” Ebenhart v. Power, 
309 F.Supp. 660, 661 (S.D. N.Y. 
1969). The court did, however, ap- 
pear willing to indulge the idea 
upon a proper showing of need. 
But another district court was less 
indulgent when confronted with a 
§1915 request for a transcript of a 
pretrial hearing. McClure v. Sal- 
vation Army, 51 F.R.D. 215 (N.D. 
Ga. 1971). 


Beyond the initial access aspects 
of the statutes and Boddie and its 
progeny lies the equal protection 
area. Griffin v. Illinois, 351 U.S. 
12 (1956) and Mayer v. City of 
Chicago, 404 U.S. 189 (1971) pro- 
vide the foundation for the argu- 
ment with their statements that: 


Plainly the ability to pay costs in 
advance bears no zetia relationship 
to guilt or innocence and could not 
be used as an excuse to deprive a 
defendant of a fair trial. 

Id. 351 U.S. at 17-18; 404 U.S. at 
193, 


There can be no equal justice where 
the kind of trial a man gets depends 
on the amount of money he has. 

Id. 351 U.S. at 19; 404 U.S. at 193. 


But Griffin and Mayer were crim- 
inal transcript on appeal cases and 
the extension of their philosophy 
to civil cases will occur at some 
unpredictable (but inevitable) fu- 
ture date. One problem inherent in 
the equal protection area is the 
difficulty of “drawing the line.” 
Who gets how much? The Supreme 
Court constantly struggles with the 
issue. (Ross v. Moffit, 
, 42 L.W. 4940 (June 17, 


1974).) 

Legal Service Programs have 
avoided these hard questions by 
voluntarily allocating small por- 
tions of their budgets to pay some 
court costs. Not long ago a United 
States District Court attempted to 
deny in forma pauperis filing ben- 
efits because of that practice. The 
Fifth Circuit reversed, holding that 
the clients were entitled to proceed 
in forma pauperis and that the Eco- 
nomic Opportunity Act did not 
require the payment of court costs 
by Legal Services Programs. ( Tru- 
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EQUAL JUSTICE 
UNDER LAW 


jillo v. United States, _F.2d_, 
(5th Cir. No. 73-3537, April 1, 
1974).) 

The time has come for Legal 
Services and private attorneys to 
confront the question of how one 
effectively represents a client who 
cannot afford the costs of a case. 
Certainly attempts must be made 
to expand upon the statutory and 
constitutional theories alluded to 
earlier. But one other avenue 
ought to be explored: The effec- 
tive assistance of counsel concept. 
An argument constructed from the 
14th amendment due process 
clause, stated in its most primitive 
form, goes like this: 


A person cannot be deprived of 
roperty without due process of law 
Amendment XIV]. The fundamental 
requisite of due process of law is 
“the to be heard.” 
[Grannis v. Ordean, 234 U.S. 385, 
394 (1914)]. That opportunity “must 
be granted at a meaningful time and 
in a meaningful manner.” [Armstrong 
v. Manzo, 380 U.S. 545, 552 (1965) J. 
“The right to be heard would be in 
many cases, of little avail if it did not 
comprehend the right to be heard 
by counsel.” [Powell v. Alabama, 287 
U.S. 45, 68-69 (1932)]. “The right 
to counsel means the effective assist- 
ance of counsel” [McMann v. Rich- 
ardson, 397 U.S. 759, 771 n. 14 
(1970) ]. 


At this point one must make a 
record to show that unless a cer- 
tain cost is assumed by the state, 
the attorney will not be able to 
provide the “effective assistance of 
counsel.” Counsel should carefully 
select the best possible fact situa- 
tion. (One caveat to this theory 
is the recent Supreme Court denial 
of certiorari in Brescia v. New Jer- 
sey, cert. den. May 28, 1974, 42 
L.W. 3650, a criminal case in 
which a public defender, forced 
into the defense of a client without 
preparation, admitted he was in- 
effective, yet could gain no relief 
for his client. ) 

The property at issue, if lost, 
should place the client in a “criti- 
cal need situation.” Compare, 
Mitchell v. W. T. Grant & Co., 
_US._, 42 L.W. 4671, 4678 
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(concurring opinion of Mr. Justice 
Powell), citing Goldberg v. Kelly, 
397 U.S. 287 (1970). The need for 
the expenditure must be clear and 
essential. Cf. Harless v. United 
States, 329 F.2d 397, 398-399 (5th 
Cir. 1964). Perhaps the cost of an 
interpreter for a non-English speak- 
ing client’s appearance at a court 
hearing presents the starkest situa- 
tion. Counsel must be able to show 
that no alternative method exists 
other than the one which will incur 
an expense. For instance, deposition 
costs should be requested only if 
one can convincingly show that 
less expensive discovery methods 


are unavailing and that the infor- 


mation sought is absolutely neces- 
sary to a fair trial. A witness fee 
request should name the witness 
and the importance of his or her 
testimony. 

Procedurally, an attorney should 
file a motion setting out the 
necessity of the expenditure and 
requesting court payment. Com- 
pare, Hill v. Gonzalez, 53 F.R.D. 
1, 4 (D.C. Minn. 1971). 

Some may find the process cum- 
bersome and prefer to reach into 
their own pockets. But if we were 
truly concerned with improving 
access to and the delivery of legal 
services then we must address the 
problem of civil costs. State aid, 
under judicial control, spreads the 
economic burdens beyond the bar. 
Having the losing party repay the 
costs to the state will mitigate the 
expenditures. 

Equal justice for civil litigants 
is a long way off. But the sooner 
we begin, the quicker we will 
attain that goal. 


NOTES 


57.081 Costs; right to proceed where 
prepayment of costs waived 

(1) Insolvent and _ poverty-stricken 
persons having actionable claims or de- 
mands shall receive the services of the 
courts, sheriffs, and clerks of the county 
in which they reside without charge. No 
prepayment of costs to any judge, clerk, 
or sheriff in the county is required in 
any action when the party has obtained 
a certification of insolvency from the 
clerk in each action, based on affidavits 
filed with him that the applicant is 
insolvent and unable to pay the charges 
otherwise payable by law to any of 
such officers. The affidavits shall be 
supported by a written certificate signed 
by a member of the bar of the county 
that he has made an investigation to 
ascertain the truth of applicant’s affi- 
davit and that he believes it to be true; 


that he has investigated the nature of 
plaintiffs claim and that in his opinion 
it is meritorious as a matter of law; and 
that he has not been paid or promised 
payment of any remuneration for his 
service and intends to act as attorney 
for applicant without compensation. On 
the failure or refusal of the clerk to 
issue a certificate of insolvency, applicant 
is entitled to a review of his application 
for the certificate by the court having 
jurisdiction of the cause of action. 

(2) Any sheriff who, in complying 
with the terms of this section, expends 
his personal funds for automotive fuel 
or ordinary carfare in serving the process 
of those qualifying under this section 
may requisition the board of county 
commissioners of the county for the 
actual expense, and on the submission 
to the board of county commissioners of 
appropriate proof of any such expendi- 
ture, the board of county commissioners 
shall pay the amount of the actual ex- 
pense from the general fund of the 
county to the requisitioning officer. 

(3) If plaintiff recovers in the action, 
costs shall be taxed in his favor as pro- 
vided by law and when collected, shall 
be applied to pay costs which otherwise 
would have been required and which 
have not been paid. 


§ 1915. Proceedings in forma pauperis 

(a) Any court of the United States 
may authorize the commencement, pros- 
ecution or defense of any suit, action 
or proceeding, civil or criminal, or ap- 
peal therein, without prepayment of fees 
and costs of security therefor, by a 
person who makes affidavit that he is 
unable to pay such costs or give security 
therefor. Such affidavit shall state the 
nature of the action, defense or appeal 
and affiant’s belief that he is entitled to 
redress. 

An appeal may not be taken in forma 
pauperis if the trial court certifies in 
writing that it is not taken in good 
faith. 

(b) In any civil or criminal case the 
court may, upon the filing of a like affi- 
davit, direct that the expense of printing 
the record on appeal, if such printing 
is required by the appellate court, be 
paid by the United States, and the same 
shall be paid when authorized by the 
Director of the Administrative Office of 
the United States Courts. 

(c) The officers of the court shall 
issue and serve all process, and perform 
all duties in such cases. Witnesses shall 
attend as in other cases, and the same 
remedies shall be available as are pro- 
vided for by law in other cases. 

(d) The court may request an attor- 
ney to represent any such person unable 
to employ counsel and may dismiss the 
case if the allegation of poverty is un- 
true, or if satisfied that the action is 
frivolous or malicious. 

(e) Judgment may be rendered for 
costs at the conclusion of the suit or 
action as in other cases, but the United 
States shall not be liable for any of 
the costs thus incurred. If the United 
States has paid the cost of a stenographic 
transcript or printed record for the pre- 
vailing party, the same shall be taxed 
in favor of the United States. 
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The Economics Of Law Practice In A Cold Climate 


PROFESSIONAL 


In May 1974, the Committee on 
the Economics of Law Practice of 
the State Bar of Michigan pub- 
lished a 44 page report summariz- 
ing a 1972 survey of the economic 
status of the legal profession in 
Michigan.' The survey was con- 
ducted and the report prepared by 
Professors John P. Henderson and 
Maurice Weinrobe of the Depart- 
ment of Economics of Michigan 
State University in conjunction with 
the committee, which was chaired 
by Harold A. Draper, Jr. 


The findings which follow are 
derived from the tables and con- 
clusions contained in the commit- 
tee report. It is hoped that these 
findings will be of interest to mem- 
bers of The Florida Bar for two 
reasons. First, an examination of 
law practice economics in a sister 
state might lead to reform, if 
needed, in Florida law office prac- 
tices so that The Florida Bar may 
keep pace with national trends. 
Second, these findings might lead 
to a recognition of the need for a 
similar survey in Florida so the 
members of The Florida Bar can 
examine economic aspects of their 
own practices in light of statewide 
findings. Since 1967, at least ten 
states and the American Bar Asso- 
ciation have conducted such sur- 
veys. 


It should be noted at the outset 
that there is some question regard- 
ing the statistical validity of the 
Michigan survey. When the survey 
was taken in 1973, only 44% of the 
11,882 members of the bar re- 
sponded with usable returns. These 
returns showed a slight outstate 
bias (63% of the members of the 
Michigan Bar have their offices in 
the Detroit metropolitan area, but 
only 60% of the responses were 
from that area) and a bias toward 
younger members of the bar (20% 
of the membership has been ad- 
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mitted to practice within the past 
five years, but 27% of the responses 
came from this category). The re- 
port also contained no conjecture 
on possible tendencies of respon- 
dents to exaggerate or minimize 
their incomes. 


With this caveat in mind, the 
survey revealed that the median 
net income for all attorneys in 
Michigan in 1972 was $25,324. In 
terms of real income, this figure 
represented a 48% increase from 
1962 when the last Michigan survey 
was completed. 

A breakdown of the income fig- 
ures showed that the median in- 
come for the Detroit area ($25,- 
278) and outstate areas ($25,093) 
did not vary greatly. There were, 
however, substantial differences be- 
tween the various classifications of 
attorneys. Partners, for example, 
were ranked the highest with a 
median income of $39,453, followed 
by sole practitioners with asso- 
ciates ($31,839). House counsel 
for corporations for profit ranked 
fifth ($25,696), sole practitioners 
without associates ranked sixth 
($24,104), and associates received 
the lowest ranking with $16,428." 

These rankings do not include 
fringe benefits, which would in all 
likelihood be substantial for house 
counsel but relatively small for the 
private practitioner. The report did, 
however, include a separate tabula- 
tion of nonlegal income and net 
worth of Michigan attorneys. The 
nonlegal income table revealed that 
45% of Michigan attorneys re- 
ceived less than $1,000 income an- 
nually from nonlegal sources and 
16% received nonlegal income of 
$1,000 to $3,000." The net worth 
table showed that 43% of Michi- 
gan attorneys have net worth of 
less than $50,000; 22% between 


$50,000 and $100,000 and the re- 
mainder over $100,000. Approxi- 


mately 5% had net worth in excess 
of $500,000. 

While the median net income for 
all attorneys was $25,324, the me- 
dian income figure for attorneys in 
private practice was $27,252. The 
report went into considerable de- 
tail on the source of this income. 
For example, 63% of the attorneys 
in private practice worked between 
31 and 50 total hours per week and, 
of the total hours worked, 68% of 
the respondents showed 21 to 40 
chargeable hours. 

Chargeable hours are apparently 
important to Michigan attorneys 
for, in determining fees, time spent 
was considered most important of 
the factors considered in the sur- 
vey. Time spent was thought to be 
very important by 78% of Michi- 
gan attorneys while the second 
leading factor, results accom- 
plished, was considered very im- 
portant by 54%.* Another indica- 
tion of the importance of the time 
factor is the fact that 91% of the 
respondents have a set hourly rate. 
The average rate for all respon- 
dents who use the hourly rate was 
$42.25 per hour with approxi- 
mately 55% charging between $35 
and $40 an hour. 


George John Siedel III is a member 
of the Ohio, Florida and Michigan 
bars. In September he will be as- 
sistant professor of business law at the 
University of Michigan. For the past 
year he was assistant professor in 
the Department of Legal Studies at 
Bowling Green State University in 
Bowling Green, Ohio. He has been an 
associate in a Detroit law firm and 
in 1969 was research assistant in the 
Office of Governor of Michigan. He 
holds BA and JD degrees from the 
University of Michigan and studied 
under a Ford grant at Cambridge 
University. He writes this column on 
behalf of The Florida Bar Committee 
on Professional Economics, Francis E. 
Pierce, Jr., chairman. 
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PROFESSIONAL ECONOMICS AND YOU—AMichigan Survey 


Keeping time records in general 
showed a significant relationship to 
income. The respondents who al- 
ways kept time records had a me- 
dian income of $28,802 while re- 
spondents who never kept time 
records showed an income of $25,- 
999. A similar pattern can be seen 
with regard to charging for tele- 
phone calls. The median income 
for attorneys who always charged 
for telephone calls was $30,309 
while the median income for those 
who never charged was $24,332. It 
should be noted, however, that the 
attorney who is more efficient in his 
office practices might be more eff- 
cient and capable in handling his 
clients’ work so that these discrep- 
ancies in median incomes might be 
more indicative of the quality of 
work provided than an indication 
of the income producing possibili- 
ties of detailed time records. 


Public Utility Law High 


The report also summarized me- 
dian income by area of practice. 
The summary revealed that the top 
median income, $50,999, was re- 
ceived by attorneys whose first 
practice preference was public util- 
ity law, while the lowest income, 
$15,755, was received by attorneys 
who had a preference for collec- 
tions.> The most popular areas of 
practice and the réspective incomes 
received were: wills, estate plan- 
ning, and probate ($26,950); neg- 
ligence, plaintiff ($30,221); corpo- 
rations ($32,076); real property 
law ($24,499); and domestic rela- 
tions ($23,159). 

The Michigan report concluded 
with the compilation of informa- 
tion relative to salaries for office 
personnel and other overhead costs. 
Starting associates, the report re- 
vealed, received a median salary 
of $12,000 in 1972. Salaries for 
paralegal personnel were not re- 
ported, although it was noted that 
paralegals are used by 20% of the 
responding firms. The salaries for 
secretarial staff ranged from a 
median of $5,664 for starting sec- 
retaries to $9,492 for secretaries 
with over 15 years experience. 

Salaries, the report revealed, con- 
stitute the largest overhead cost, 
with a median expense of $6,700 
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per attorney. The next highest 
overhead cost was rent ($2,100), 
followed by telephone ($810), li- 
brary ($610), supplies (560), and 
casualty insurance ($560). The me- 
dian of the total overhead cost per 
attorney was $14,330. Expressed as 
a percentage of gross income, and 
excluding the salaries of all attor- 
neys, the median percentage of 
overhead costs was 34%. 

The above summary of the Re- 
port of the Michigan Committee on 
the Economics of Law Practice has 
of necessity been sketchy and in- 
complete and the full report should 
be consulted for a more accurate 
evaluation of the areas discussed as 
well as other areas covered by the 
repart such as the social charac- 
teristics of the legal profession. 
Professors Henderson and Wein- 
robe and the committee have rend- 
ered a great service to the Michigan 
Bar by providing the members with 
a valuable tool with which to eval- 
uate their practices. Perhaps the 


time has come for The Florida Bar 
to consider utilization of a similar 


tool. 0 


FOOTNOTES 

*The Economics of Law Practice im 
Michigan—A Survey, 53 Micn. Sr. B.J. 
(1974). 

? Other classifications and their re- 
spective rank were: Judge (3), Sole 
practitioner in group practice (4), Pro- 
fessor of law (7), Other (8), House 
counsel, nonprofit (9), Other govern- 
ment service (10), and Counsel, legal 
aid (11). 

* Unfortunately, the report does not 
define what is meant by nonlegal in- 
come. Does nonlegal income, for ex- 
ample, include dividends? Interest? 
Capital gains? Salaries received as a 
corporate officer? 

‘Other factors and the percentage of 


.respondents who considered them to be 


very important were: contingent basis 
(38% ), client’s ability to pay (33%), 
novelty of question presented (28%), 
advisory fee schedule (25% ), commun- 
ity custom (18% ), and priority of alter- 
native work (12%). 

5 These two income figures are derived 
from small samples. 
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Waiver Of Right To Rescind Contract For Purchase Of Business 


BARNETT 


This was an interpleader action 
brought by an escrow agent to de- 
termine who was entitled to an es- 
crow fund. Appellee Register, 
owner of Outdoor Sporting Goods 
Co. (Outdoor ), contacted an officer 
of Appellate Gladding Corporation 
(Gladding) regarding the possible 
acquisition by Gladding of Out- 
door. Apparently Register painted 
a rosy financial picture of Outdoor. 
In August 1968, a sales agreement 
was entered into which provided 
for Outdoor as “seller” and Register 
as “shareholder” to sell the assets 
of Outdoor to a wholly owned sub- 
sidiary of Gladding, which sub- 
sidiary was to be formed for the 
purpose of acquiring the assets. 

A closing was held in September 
1968. At the closing, Register pre- 
sented to Gladding a list of previ- 
ously undisclosed debts of Outdoor. 
Gladding was able to renegotiate 
the sales price and elected to pro- 
ceed with the closing. In Novem- 
ber 1968, the accountant for the 
buyer received some corporate in- 
come tax returns which he had 
requested prior to closing but 
which had not been provided. 
These returns reflected a disparity 
of about $160,000 from the previ- 
ously furnished financial statement. 

On December 12, 1969, Gladding 
notified Register that his employ- 
ment, which had been a condition 
of the sales agreement, was termi- 
nated and the sales agreement re- 
scinded. In April 1971, Outdoor 
filed its cross-claim for recision in 
the interpleader action. In August 
1972, Gladding filed its counter- 
claim, also seeking recision. The 
trial court denied Gladding’s coun- 
terclaim with prejudice and set the 


Robert P. Barnett, Miami, wrote this 
column on behalf of the Corporation, 
Banking and Business Law Section, Mar- 
vin Barkin, chairman. 
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case for jury trial on the issue of 
damages. Gladding and Outdoor 
appealed, raising as error the trial 
court’s denial of their counterclaim 
with prejudice and the determina- 
tion that Gladding was liable to 
Register under the sales agree- 
ment. 

On appeal the Third District 
held that appellants made no at- 
tempt to rescind the agreement un- 
til some 15 months after the closing 
and thereby waived any right they 


might have had to rescind. How- 
ever, the appellate court did agree 
that Gladding, the sole owner of 
the stock of its acquiring subsidi- 
ary, was not the alter ego of that 
corporation and that Gladding was 
not liable to Register under the 
sales agreement since it was clearly 
intended that the subsidiary would 
acquire the assets. Gladding Corpo- 
ration v. Register, 293 So.2d 729 
(3d D.C.A. Fla. 1974). 


Assignability of Sales Contract 


Plaintiffs-Purchasers brought an 
action against Defendant-Seller to 
recover damages for breach of con- 
tract to sell property. The Pur- 
chasers prepared and signed a de- 
posit receipt for the purchase of 
real estate and forwarded it to 
Seller by mail. Seller struck out cer- 
tain provisions of the deposit re- 
ceipt, initialled the changes and re- 
turned the signed document to 
Purchasers. Purchasers _ initialled 
those changes and added one of 
their own by inserting the words 
“and/or assignees” after their 
names. 

After Seller's refusal to convey 
the property, Purchasers brought 
this action. The trial court granted 
Seller's motion for summary judg- 
ment, apparently on the theory that 
the last alteration by Purchasers 


constituted a counter-offer which 
was never accepted by Seller. In re- 
versing and remanding, the appel- 
late court reviewed the general rule 
that contracts are assignable unless 
the assignment is forbidden by the 
terms of the contract, unless it 
would violate a statute or public 
policy, or unless the terms of the 
contract are such as to show re- 
liance on the personal credit of the 
purchaser. Since the deposit re- 
ceipt called for payment in cash, 
none of the exceptions to the gen- 
eral rule were present. The court 
therefore held that the words added 
by Purchasers were harmless addi- 
tional verbiage and did not change 
the terms of the agreement since 
Purchasers already had the right 
to assign. Kitsos v. Stanford, 291 
So0.2d 632 (3d D.C.A. Fla. 1974). 1 
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The “Grandfather Trust’”—A New Method to Fund a College Education 


FIELDSTONE 


A “grandfather trust” is a trust 
established by an individual (the 
donor) to transfer assets and in- 
come from the estate of the donor 
to that of the minor beneficiary.' 
This trust obtained its name from 
the common practice of a grand- 
father transferring funds to his mi- 
nor grandchildren for various pur- 
poses, including the financing of a 
college education. The main objec- 
tives are: (1) to reduce the assets 
in the donor's estate; (2) to skip a 
generation of estate tax; and (3) 
to have the trust income taxed to a 
beneficiary in a lower tax bracket. 
Care must be taken to avoid taxing 
the income from the trust to the 
parent of the beneficiary where the 
parent has a duty of support under 
local law. Moreover, the trust 
should be structured: (1) to insure 
that the trustee will maintain con- 
trol of the principal and income; 
and (2) to allow the trust to qual- 
ify for the $3,000 annual exclusion 
under Section 2303(c) of the In- 
ternal Revenue Code (IRC) of 
1954, as amended. 


The IRC §2503(c) Trust” 


The requirements of IRC $2503 
(c) that must be satisfied to obtain 
an annual exclusion are as follows: 


Tax Law Notes this month was 
written by Ronald R. Fieldstone, a 
law clerk with the firm of Greenberg, 
Traurig, Hoffman, Lipoff & Quentel, 
P.A., Miami. He received a B.S. and 
an M.B.A. from the Wharton School 
of Business, University of Pennsyl- 
vania. In 1974, Mr. Fieldstone re- 
ceived his J.D. degree from the Uni- 
versity of Pennsylvania School of 
Law. 

All opinions expressed in this col- 
umn are those of the author and do 
not necessarily reflect the opinions of 
the Tax Section. Tax Law Notes is 
written on behalf of the Tax Section, 
Bruce H. Bokor, editor, and Brian C. 
Ellis, chairman. 
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1. The trustee or beneficiary (or 
the fiduciary representing the bene- 
ficiary in situations where the bene- 
ficiary lacks the legal capacity to 
transact for himself) must have 
the power to expend income or 
principal in his sole discretion prior 
to the beneficiary attaining major- 
ity. This authorization must be ex- 
plicitly stated in the governing in- 
strument, and there can be no “sub- 
stantial” restrictions under the 
terms of the instrument on the ex- 
ercise of such discretion.* The In- 
ternal Revenue Service has recently 
ruled that the exercise of the trust- 
ee’s discretion in accordance with 
standards of providing for the mi- 
nors “welfare, happiness, and con- 
venience” were not objective limi- 
tations that would preclude the $3,- 
000 annual exclusion.* 


2. If the beneficiary lives to age 
21, the remaining principle and un- 
distributed income must be distrib- 
utable to him. While the Treasury 
Regulations permit a provision in 
the trust agreement that affords the 
donee reaching majority the right 
to extend the trust term,’ such a 
provision must not require a “posi- 
tive act” by the beneficiary in order 
to receive the trust property out- 
right.* The requirement of a writ- 
ten demand, however, while ap- 
parently a “positive act,” was held 
not to violate the Regulation in a 
recent decision.’ Revenue Ruling 
74-43 went even further, stating 
that a trust qualifies if the bene- 
ficiary at age 21 has a continuing 
right to demand the principal and 
income, or if the rght to demand 
the funds exists for a “limited” pe- 
riod of time.*® 


3. If the beneficiary dies prior to 
age 21, the remaining principle and 
undistributed income must be pay- 
able by the terms of the governing 
trust instrument to: 


A. the beneficiary's estate; or 

B. the person appointed by 
the beneficiary under a 
general power of appoint- 
ment. 


In the absence of a power of ap- 
pointment, the trust property must 
be payable to the beneficiary's es- 
tate. A trust which specifies that 
the property will pass on the mi- 
nor’s death to his descendants® or 
to his next of kin'® will preclude a 
gift tax annual exclusion. Where 
the trust agreement grants a power 
of appointment but said power is 
not exercised, a disposition to per- 
sons other than the donee’s estate 
will be permitted."! 

While compliance with the above 
statutory requirements with respect 
to both income and principal com- 
ponents of a particular gift will in- 
sure the qualification of the princi- 
pal component, the courts have 
held that the value of the income 
interest alone is a separate prop- 
erty interest which can qualify un- 
der IRC §2503(c) for the $3,000 
annual exclusion.'? The separabil- 
ity of the income component quali- 
fication was recognized in Revenue 
Ruling 68-670.'* If the present 
value of the qualifying income in- 
terest is at least $3,000, the donor 
can still place restrictions on the 
corpus of an IRC §2503(c) trust 
and obtain the full benefits of the 
annual exclusion. 


Choice Of A Fiduciary 
The Donor 


If the donor appoints himself as 
trustee, he is taxable on the income 
from the trust only if he retains 
substantial control or ownership 
over the corpus or the income 
therefrom. Section 671 of the IRC 
provides that if a donor is treated 
as the owner of any portion of the 
trust, he will realize income from 
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the IRC determine when a donor 
or a trustee will be considered as 
the owner of any portion of the 
trust: (1) Section 674 involves the 
power to control the beneficial en- 
joyment of the corpus or income; 
(2) Section 675 concerns the gen- 
eral administrative powers of con- 
trol over the trust; (3) Section 676 
taxes the donor if he has the right 
to revoke title to the trust within 
10 years; (4) Section 677 provides 
that income wil be taxed to the 
donor if the funds are used to dis- 
charge his support obligation or any 
other contractural obligation; and 
(5) Section 678(c) taxes trustees, 
other than the donor, who have an 
obligation of support in cases where 
funds are distributed out of corpus 
or out of income of a prior taxable 
year. 


If the donor is the grandfather, 
he usually will have no obligation 
under local law to support his 
grandchild. Thus, the donor will not 
be taxable under IRC §677. The 
terms of a §2503(c) trust specific- 
ally limit the control over the cor- 
pus and the income to avoid the 
imputation of any income from the 
trust to the donor. 


The estate tax law provisions 
make no express exceptions for ex- 
cludability for powers limited by 
definite standards.'* Section 2036(a) 
(2) of the IRC provides that prop- 
erty (i.e., trust corpus ) is includible 
in the transferor’s estate if he re- 
tains “the right, either alone or in 
conjunction with another person, to 
designate the persons who shall 
possess or enjoy the property or the 
income therefrom.” In Lober v. 
United States, the Supreme Court 
upheld the Commissioner's inclu- 
sion of property in the decedent's 
gross estate where the trustee had 
the power to withhold income.'® 
The irrevocable trust in that case 
(similar to an IRC §2503(c) trust) 
gave the decedent-trustee the 
power to invest and accumulate in- 
come until the beneficiary reached 
age 21, with the funds to be dis- 
tributed to the trust’s beneficiary at 
that time. Furthermore, Revenue 
Ruling 366 held that, when a donor 
transfers property to himself as 
trustee and retains the right to pay 
income and principal to a desig- 
nated beneficiary or retains the 
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right to withhold enjoyment until 
the beneficiary reaches a certain 
age, the value of the transferred 
property is includible in the donor's 
estate under IRC §2038(a)(1).'° 
The Ruling also states that if the 
donor is the custodian for the minor 
under a state statute similar to the 
Uniform Gifts to Minors Act, the 
property will be included in his es- 
tate under §2036(a)(2). 


The narrow power to distribute 
the corpus among beneficiaries ac- 
cording to a reasonably definite 
standard, to distribute or accumu- 
late income, or to allocate receipts 
and distributions between principal 
and income, will engender an es- 
tate tax but not ap income tax.'* In 
order for a trust to possess adequate 
flexibility, the donor must be ex- 
cluded as trustee for estate tax 
purposes. 


The Minor’s Father 


It has now become apparent that 
whenever property is placed in 
trust for the support of a minor, 
either by will or inter vivos trust, 
income tax problems may be cre- 
ated for the parent of the minor 
beneficiary, irrespective of the fact 
that the father is neither the gran- 
tor nor the trustee of the trust. The 
constitutional power of Congress 
to attribute to a parent the income 
of a trust established for the sup- 
port of his legal dependent is now 
beyond question.'* Therefore, the 
appointment of a father as trustee 
of a trust for which his child is a 
beneficiary should have little sig- 
nificance in determining his income 
tax liability. However, if the father 
as trustee has an unrestricted power 
to require the income to be used 
for support, he is taxable under 
§678(a) of the IRC. If he may use 
the funds for support, and the 
funds are actually applied to dis- 
charge his support obligation, IRC 
§678(c) imposes the tax. Treasury 
Regulation 1.662(a)-4 provides that 
trust income distributed in dis- 
charge of an obligation to support 
will be taxed to the obligor to the 
extent that said obligation of sup- 
port is discharged. In determining 
who is a beneficiary of a trust, the 
Treasury Regulation provides: 


Any amount which, pursuant to the 
terms of a will or a trust instrument, is 
used in full or partial discharge or satis- 


faction of a legal obligation of any per- 
son is included in the gross income of 
such person. . . . The amount of trust 
income which is included in the gross 
income of a person obligated to support 
a dependent is limited by the extent of 
his legal obligation under local law. 


Even if the minor's father is not 
the trustee, any amount used pur- 
suant to the terms of the trust to 
discharge his legal obligation will 
be taxable to him. 

Although he is not the donor, a 
father’s status as trustee may re- 
sult in the inclusion of trust prop- 
erty in his gross estate under IRC 
§2041 if he should die before the 
minor reaches the age of 21. To the 
extent that a decedent has a power 
exercisable at his death to appoint 
assets for the benefit of legal de- 
pendents, such a power may be 
used to discharge a legal obliga- 
tion. This constitutes a general 
power of appointment, and the 
amount of property includible in 
his estate would be limited to that 
portion required to satisfy the cur- 
rent needs of the dependent at the 
time of the decedent's death.'® 

Where no direction for support 
in the trust instrument exists, no 
implication will arise that the pay- 
ments were used for support.*° 
This situation may change if there 
existed an express or oral agree- 
ment between the grantor and the 
trustee to support the minor, or 
where such agreement is implied 
from the factual circumstances not 
only at the time of the execution of 
the indenture but also during the 
period of the trust.*! 


The Minor’s Mother 


Under Regulation 1.662(a)-4, a 
mother is taxable on the income 
from the trust for the benefit of her 
child only to the extent of her ob- 
ligation to support. If under local 
law a mother may use the resources 
of her child for the child’s support 
in lieu of her supporting him, no 
obligation for support exists. 

In Florida, the primary duty for 
child support rests with the fa- 
ther.** The courts may allow a 
mother an allowance out of the 
child’s estate where her own means 
are inadequate to support her 
child.2* Where the father is alive, 
the designation of mother as trustee 
should not result in her being taxed 
on the trust’s income. 

If a mother is appointed trustee 
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for a trust established by another 
for the benefit of her child, no 
property will be included in her 
estate under IRC §2036 or §2038 
since she is not the transferor of the 
property. In the event the mother 
has the same obligation as_ the 
father for support, her estate will 
be exposed to the same tax lia- 
bility as the father who serves as 
trustee. In Florida, the mother’s 
support obligation is secondary if 
the father is alive; her estate tax 
liability under Section 2041, there- 
fore, would be limited. 

In order to decrease the exposure 
to possible income and estate tax 
consequences, the minor's mother 
would be the likely choice as 
trustee for an IRC 2503(c) trust. 


Income Used For Support— 
The Minor’s College Education 


The Florida Law 


For federal income tax purposes, 
if the income from an IRC §2503 


(c) trust is used for the minor’s 
college education, the income will 
be taxable to the father if local law 
requires him to provide this bene- 


The Florida courts have not 
dealt directly with the issue of a 
parent’s duty to provide a child 
with a college education. Until re- 
cently the courts provided that a 
minor child whose parents are not 
divorced cannot have a court order 
his father to provide him with a 
college education regardless of the 
child’s mental capacity or the fa- 
ther’s financial position.2> Grad- 
ually, there has been a change of 
opinion concerning the status of a 
college education as a legal neces- 
sity. Some states now require a fa- 
ther to provide a college education 
if he has a sufficient estate, an ade- 
quate future earning capacity, or in- 
come to enable him to pay the costs 
without undue _hardship.** 
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held in Bezanilla v. Bezanilla* that 
a father of a minor child has a legal 
duty, as far as his means reasonably 
permit, to support him until he 
reaches his majortiy or becomes 
self-supporting. Arguably, a child 
may not become self-supporting to- 
day until he has obtained a college 
education. In Deigard v. Deigard,** 
the Third District Court of Appeal 
ordered a divorced father to pro- 
vide a trust fund for his son’s col- 
lege education. The trust fund 
would be used in event of the fa- 
ther’s death. In effect, the court 
asserted the necessity of a father 
to provide a child with a college 
education. However, the Supreme 
Court of Florida has not adjudi- 
cated this issue, and the federal 
courts will still be free to make 
their own determination.”” 


Terms of the Trust 


Payments made by a child for 
his own support without restric- 
tions by the terms of the trust 
should not present a tax problem 
to his parents. Generally, income 
paid to the minor child should be 
taxable to him. Moreover, if the 
minor spends such funds for his 
own maintenance and support, no 
averse tax consequences to his 
parents should arise.*° In Parker v. 
Commissioner,*' the court held 
that the use of income is imma- 
terial, and the obligor is not tax- 
able if the beneficiary makes per- 
sonal use of the funds so long as 
the obligor furnished the main 
portion of support and maintenance 
of the family. 


The theoretical justification for 
not taxing the obligor if the trust 
provides for a general disposition 
of the trust property is that the 
property is deemed to be owned 
outright by the dependent. The 
support obligation is undiminished 
by payments of income from such 
= However, if the income 
rom a nonsupport trust is, at the 
suggestion of the grantor or obli- 
gor, used for support purposes, the 
obligor may be taxed. It makes a 
material difference whether there 
is an assurance that the money will 
be applied for support rather than 
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freely usable by the beneficiary. It 
should be emphasized that in 
many cases the same practical re- 
sult can be achieved through a 
nonsupport trust through careful 
selection of the trustee and an in- 
formal understanding between the 
grantor and the trustee that the 
latter will not apply the income 
for luxury items.** 

In Murrill v. United States,* a 
case involving college expenses, 
the grantor-obligor was taxed on 
the ground that he had expressly 
or impliedly contracted with the 
college involved to be responsible 
for the child-beneficiary’s expenses. 
Liability was based upon a dis- 
charge of a contractual obligation 
under Section 677(a) of the IRC. 
A father-trustee therefore could be 
personally taxed on trust income 
expended for his child’s education 
where the father and grantor have 
a mutual understanding, and the 
trust provisions are silent. 

Absent any express or implied 
agreement between the grantor 
and the trustee, the Commissioner 
has not extended his position to 
hold a father taxable in a situation 
where his child voluntarily uses 
the money for his own support.*® 

In the “Grandfather Trust” situa- 
tion, the obligor-parent should not 
be appointed as trustee since the 
discretion to apply income for sup- 
port may incur unnecessary income 
tax liability. Adverse estate tax 
conesquences might also attach if 
the obligor-trustee is deemed to 
have a power of appointment un- 
der Section 2041 of the IRC. Any 
grantor should also avoid becom- 
ing the trustee to prevent adverse 
estate tax consequences. 


A nongrantor trustee is always 
a preferable choice as trustee for 
both estate and income tax pur- 
poses. It is also advisable to direct 
the trustee to pay the income out- 
right to the beneficiary so that 
there will be no further implication 
that the income is being used for 
support. Under this arrangement, 
the “Grandfather Trust” can be an 
efficient and effective means from 
all taxable viewpoints to establish 
a college trust for a minor. Oo 
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transfer shall be considered a gift of a 
future interest in property for purposes 
of subsection (b) if the property and the 
income therefrom— 

(1) may be expended by, or for 
the benefit of, the donee before his 
attaining the age of 21 years, and 

(2) will to the extent not so ex- 

panded— 

(A) pass to the donee on_ his 
attaining the age of 21 years, and 
(B) in the event the donee dies 
before attaining the age of 21 years, 
be payable to the estate of the 
donee or as he may appoint under 

a general power of appointment 

as defined in section 2514 (c). 
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News and Notes 


Lawyers’ Title Guaranty Fund 
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MCDAVID 
NEW TRUSTEES ELECTED ... The following 


attorneys were recently elected to The Fund's 
Board of. Trustees to serve three-year terms 
which commenced July 1, 1974. 


Terry R. McDavid, Lake City, has been elected 
trustee by Fund members of the Third Judicial 
Circuit. Mr. McDavid was born in Fort Lauder- 
dale and received both his undergraduate and 
law degrees from the University of Florida. He 
was admitted to The Florida Bar in 1963. He 
served as assistant public defender of the Third 
Judicial Circuit from 1965 to 1968, Lake City 
municipal judge from 1967 to 1969, and Colum- 
bia County judge from 1969 to 1972. He is a 
member of The Florida Bar (member, Board of 
Governors, 1972- ), the Lake City (president, 
1968-69 ), and the American Bar Associations. 


William L. Wood, of the Miami Beach firm 
Therrel, Baisden, Peterson, Stanton & Stillman, 
has been elected trustee to represent Fund mem- 
bers of the 11th Judicial Circuit. Mr. Wood was 
born in Marion, Indiana. He obtained both his 
undergraduate and law degrees from the Uni- 
versity of Miami. He was admitted to The Flor- 
ida Bar in 1948. He is also a member of the 
Miami Beach, Dade County, and American Bar 
Associations. He is a member and past president 
of the Miami Beach Rotary and past president of 
the University of Miami Alumni Gridders Club. 
Mr. Wood became a Fund member in 1961 and 
has served on the Board of Directors of Law- 
yers’ Title Services, Inc., of Dade County. 


James J. Drymon, senior partner in the Sara- 
sota firm Drymon, Robinson & Clark, has been 
elected trustee by Fund members of the 12th 
Judicial Circuit. Mr. Drymon was born in Wil- 
low Springs, Missouri, and received both his un- 
dergraduate and law degrees from the University 
of Florida. He was admitted to The Florida Bar 
in 1951. He is a member of the Real Property, 
Probate and Trust Law Sections of The Florida 
Bar and the American Bar Association. He is also 
a member of the Sarasota County Bar Associa- 


DRYMON SCOTT 


tion. Mr. Drymon is the author of Chapter 7 on 
“Statutes of Limitation and Curative Acts” in 
Fiona REAL Property Practice I (2d Ed. 
1971). He has been a member of The Fund for 
11 years. 


Robert Claude Scott, of Scott, Burk & Royce, 
P.A., Palm Beach, has been elected trustee to 
represent Fund members of the 15th Judicial 
Circuit. Mr. Scott was born in Indianapolis, 
Indiana, and received both his preparatory and 
legal education at the University of Miami. He 
was admitted to The Florida Bar in 1951. He 
has served on the Executive Council of the Real 
Property, Probate and Trust Law Section of The 
Florida Bar since 1965. He was director of the 
Real Property Division of the section from 1969 
to 1971, chairman-elect from 1971 to 1972, and 
chairman from 1972 to 1973. He is also a mem- 
ber of the Palm Beach County and American 
Bar Associations. Mr. Scott has been a Fund 
member for 15 years and was a Fund field at- 
torney for 11 years from 1960 to 1971. 


NATIONAL CONFERENCE OF BAR-RELATED 
TITLE INSURERS ... The conference, com- 
posed of representatives of the operating bar- 
related title insurers, met on June 10 in Chicago. 
It heard reports from its representatives who at- 
tended recent meetings of the National Associa- 
tion of Insurance Commissioners Task Force, 
which is studying title insurance. A committee 
was appointed to review the organizational struc- 
ture of the conference and to propose changes. G. 
Robert Arnold, chairman of the Conference, rep- 
resented The Florida Fund. Other representatives 
attending were: Thomas F. Gallivan, Jr., and 
William T. Margiotta, Jr., Connecticut Attorneys’ 
Title Guaranty Fund; Robert J. LeMaitre, Ohio 
Bar Title Insurance Company; John S. Kellogg, 
Attorneys’ Title Guaranty Fund of Colorado and 
Utah; Robert G. Groody, Insured Titles of Kan- 
sas; Ward F. McDonald, Attorneys’ Title Guar- 
anty Fund of Illinois and National Attorneys’ 
Title Assurance Fund. 
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LABOR DAY HOLIDAY .... Fund headquar- 
ters will be closed September 2, 1974, for Labor 
Day. 


TITLE NOTE BY A FUND ATTORNEY... 
‘Specific Performance Under Contract for Deed 
When in Default” 

In Florida the relationship between a contract 
vendor and a contract vendee is for many pur- 
poses considered equivalent to that between a 
mortgagee and mortgagor. The parties are in 
much the same position as if the seller held a 
purchase money mortgage to secure the buyer’s 
performance of his contractual obligations. This 
is especially so when the vendee is given posses- 
sion of the land and the vendor has accepted 
part of the purchase price. H & L Land Co. v. 
Warner, 258 So. 2d 293 (2d D.C.A. Fla. 1972). 


As a result of such a relationship, the courts 
have generally held that a contract vendee has 
a right of redemption similar to that of a mort- 
gagor, although the contract may have been in 
default for a number of years. 


In the case of Dickson v. Ridge Realty Co., 
194 So. 241 (Fla. 1940), the Supreme Court of 
Florida held that where an instalment land con- 
tract was in default for a period of four years 
the purchaser was nevertheless entitled to con- 
veyance of so much of the property as had not 
been sold by the seller to an innocent third party 


where the purchaser tendered the entire amount 
due. The vendor in that case had not formally 
notified the purchaser of cancellation of the con- 
tract although the agreement did provide that 
time was of the essence. However, in the early 
case of Asia v. Hiser, 20 So. 2d 796 (1896), spe- 
cific performance was denied because of repeated 
defaults in timely payments of instalments. 

A purchaser who defaults in his contract for 
deed is ordinarily entitled to equity of redemp- 
tion in such property subject to the protection of 
a court of equity. Huguley v. Hall, 157 So. 2d 
417 (Fla. 1963). 

To be noted is that the court in the Warner 
case expressed limited its general holding to in- 
stalment land sales contracts and excluded ap- 
plicability to short term real estate contracts, 
such as deposit receipt contracts, intended to 
govern the rights and obligations of the parties 
while preparing for closing of a land transac- 
tion. The court further limited the rule of the 
case to situations in which the buyer has a right 
to possession and other benefits and burdens of 
ownership. 

An in-depth discussion of the rights of a con- 
tract vendee to specific performance after de- 
fault in payment can be found in Annot. 55 
A.L.R. 3d 10 (1974). 


By the staff of Lawyers’ Title Guaranty Fund 
Adv. 


You'll never know how much 
good you can do until you do it. 


You can help people. 

In fact, there’ a crying 
need for you. Your talents. 
Your training. Your con- 
cerns. They make you 
valuable to your business. 
They can make you price- 
less to your community. 


If you can spare even The National Center 
a few hours a week, call for Voluntary Action. 


the Voluntary Action A Public Service of This Magazine [FR 
& The Advertising Council © 


Center in your town. Or 
write: “Volunteer, 
Washington, D.C. 20013. 

It'll do you good to 
see how much good you 
can do. 


Volunteer. 
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of 
the place where 
South Florida troops get a 

the joys of camping out. 

ness trails where a 


build seven acres of temperature-co 
trolled experimental ponds and special 
aboratory. facilities at the Turkey Point 
. Today. under the-direction- 
|. of M’s Marine Sciences Institute, 
‘shrimp farm” capable of 


plants survive in a saline environment. This | 


experiment could help add to the world’ 
shrimp commercially, FPL volunteered ar. 


ble land. And the world food supply. . 
The United States Air Force has bo 
rowed some of our land—and another 


canoe- paddling. Safe camp- 


~ fire and enjoy an old fashioned singalong 


But most of all the Turkey Point Girl Scout 


~ Camp is a place where girls can learn a 


FLORIDA POWER & LIGHT COMPANY 


People... serving people. 
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(Continued from page 538) 

sistant staff counsel, William Wiley, will 
be meeting with each one of the local 
circuit UPL committees in the months 
ahead to assist them with their investi- 
gative and reporting responsibilities. The 
continuing need to protect members of 
the public from harm as a result of 
advice and counsel from an unskilled 
and unlicensed practitioner remains a 
key responsibility of The Florida Bar. 
The UPL staff is ready to meet this 
responsibility and assist volunteer UPL 
committees in the field. 


LEGISLATION—Starting last month, 
the Board of Governors of The Florida 
Bar was placed on notice by President 
Urban that an even more effective role 
in legislative matters will be played by 
The Florida Bar in the future. Members 
of the Board were called upon to make 
individual contact with all candidates 
for legislative office and acquaint these 
candidates with continuing legislative 
programs of The Florida Bar. It is an- 
ticipated that in the months ahead legis- 
lative staff support will be expanded in 
order to ensure that the legislative posi- 
tions of The Florida Bar will be fully 
and completely communicated to mem- 
bers of our Florida Legislature. 


- AUGUST, 1974 


FUTURE GROWTH—Looking beyond 
the year ahead and to 10 or 15 years in 
the future, some statistics were recently 
compiled in the headquarters office 
through government, state and private 
sources. The projected overall popula- 
tion growth of Florida is anticipated to 
be as follows: 


1975 8,195,800 
1980 9,378,700 
1985 10,669,700 


Based on an approximate projected an- 
nual increase of 2,000 members per year, 
it is estimated that the membership of 
The Florida Bar will graduate as follows: 


1975 20,392 
1980 30,392 
1985 40,392 


From these statistics and others it is 
interesting to note that in the year 1960 
there was one lawyer for every 634 non- 
lawyers in Florida. In 1970 the ratio 
became one to every 551. If present 
trends in both nonlawyer and lawyer 
population growth continues, in 1985 
there will be one lawyer for every 264 
nonlawyers in the State of Florida. 


MARSHALL R. CAssEDY 
Executive Director 
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CALENDAR 


1974 


September 19-21—Criminal Law Seminar, University of Florida College of 
Law, Gainesville. 


wage ot 26-28—The Florida Bar Board of Governors, The Breakers, Palm 
each. 


October 24-25—General Meeting of Committees and Sections, The Florida 
Bar, Dutch Inn, Orlando. 


October 29-30—Third Triannual 1974 Florida Bar Examination, Jackson- 
ville area. 


November 14-16—The Florida Bar Board of Governors, Bay Hill, Orlando. 


1975 
January 24—Florida Bar Economics Seminar, Host Airport Hotel, Tampa. 


February 19-25—-ABA Midyear Meeting, Chicago. 


February 25-26—First Triannual 1975 Florida Bar Examination—Tampa 
area. 


March 27-30—Young Lawyers Section Convention, Sheraton Towers, Orlando. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, 
Boca Raton. 


July 29-30—Second Triannual 1975 Florida Bar Examination—Miami 
Beach area. 


October 28-29—Third Triannual 1975 Florida Bar Examination—Jackson- 
ville area. 


(Meeting dates of general interest to the Bar are welcomed for publication on this page. They 
should be sent by the 15th of the month preceding month of publication.) 
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you’re waitin 
longer than two days 
answer 
your title questions, 
you’re waiting too 
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Offices in Clearwater, Orlando, West Palm 
Beach —plus field representatives and agents 
throughout Florida. Divisional Offices 

301 Pierce Street, Clearwater, Florida 33516 
Telephone (813) 441-1589 


One of the St. Paul Companies 


INSURANCE IRPORATION 
We're not everyone else. 


HARRISON'S 


FILORIIDA, STAINOTIES AUINNOTATTED 
Check The New Advantages 


A HARRISON COMPANY EXCLUSIVE 


Copyright 1974, 2661 Pages. 

Dimensions 6-1/4" x 9-1/4 
Bound in Maroon 

Lexotone, Stamped in Gold Foil 


Revised Volumes 30, 31,32,33 
(FLORIDA RULES OF COURT) 
InOne Book 
5 Volumes in1 


This unique One Volume work, 


containing all Florida Rules 
of Court, will be revised on 

a regular basis providing 
the Bench and Bar witha 
single convenient reference 
source for desk, office and 
courtroom. 


Harrison's One Volume Revision 

contains all materials formerly 

found in: 

e F.S.A. Volume 30, plus supplement 

¢ F.S.A. Volume 31, plus supplement 

e F.S.A. Volume 32, plus supplement 

¢ F.S.A. Volume 33, plus supplement 

e Florida Rules of Court Pamphiet 

e PLUS all 1973 changes to Florida 
Court Rules and Bar Regulations 


Copyright 1974, 895 Pages, 
Dimensions 6-1/4"x9-1/4" 
Bound in Maroon Lexotone 
Stamped in Gold Foil 


Revised Volumes 28, 29, 29A 


(GENERAL INDEX) 
In One Book 


3 Volumes in1 


The Harrison Company has 
completely reindexed the 
Florida Statutes Annotated 
from A to Z—a complete, com- 
prehensive and exhaustive 
Index—in One Volume. An 
indispensable tool for all 
F.SA. users. 


Modern computerized format, 
bound in durable Lexotone— 
the Florida version of Harri- 
son's highly acclaimed One 
Volume Index to the Georgia 
Code Annotated. 


Now you have only 1 place to look rather 
than 6 {formerly—3 Index Volumes plus 3 
supplements) 


THE Fea] HARRISON COMPANY, PUBLISHERS 178-180 Pryor Street - Atlanta, Georgia 30303 


04861G 


MRS MARLENE HURST 


UNIV MICROFILMS LIB SERVICES 


XEROX CORPORATION 
ANN ARBOR MICHIGAN 
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